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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION

WRIT PETITION (L) NO.36983 OF 2024

Vast Media Network Pvt. Ltd.
Through its Director Abhijit Rane,
Office at Gr 02 Harmony Commercial,

C wing, Goregaon West, Mumbeai,
Maharashtra - 400104 ....Petitioner

Versus

1. The State of Maharashtra
Through its Principal Secretary,
Ministry of Dairy Development,
Mantralaya, Mumbai 400032

2. The Chief Executive Officer
Aarey Milk Colony, Aarey Colony,
Goregaon, Mumbai, Maharashtra 400065

3. The Commissioner,
Maharashtra Dairy Development
Maharashtra State,
New Administrative Building,
Abdul Gafarkhan Road, Worli Seaface,
Mumbai- 400018

4, Nitin Laxmidas Dama
46 /370, Motilal Nagar No. -1,
road no.-10, Goregaon West,
Mumbai-400 104, Maharashtra ....Respondents
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Mr. Anil V. Anturkar, Senior Advocate with Mr. Harshvardhan
Suryavanshi and Mr. Sandeep Dubey i/b Mr. Piyush Deshpande, for
Petitioner.

Mr. Kevic Setalwad, Senior Advocate with Ms. PH. Kantharia,
Government Pleader, Ms. Jyoti Chavan, Additional Government
Pleader and Ms. Nazia Sheikh, AGP, for Respondent Nos. 1 to 3.

Mr. Aseem Naphade with Ms. Chaitra Rao, Ms. Meera Parmar and
Mr. Jatin Sheth, for Respondent No. 4.

CORAM: ALOK ARADHE, CJ. &
SANDEEP V. MARNIE, J.

RESERVED ON : 13 JUNE 2025.

PRONOUNCED ON :19 JUNE 2025.

JUD GMENT (Per : Sandeep V. Marne, |.) :

1. The Petitioner has filed the present Petition seeking
cancellation of the tender process in pursuance of Tender Notice
dated 24 July 2024 issued by Respondent Nos. 1 to 3 for grant of
lease of 16 warehouses and Central Store Office for tenure of 30
years. Petitioner is aggrieved by non-allotment of Central Store
Office to it even though its financial bid is identical to that of
Respondent No.4. It is aggrieved by action of the tendering
authority in applying the preference clause in the tender notice
(providing for preference to bidder applying for higher number of
warehouses), which, according to the Petitioner, applies only in

relation to warehouses and not for the Central Store Office.
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2. Brief facts leading to filing of the present Petition are that
Respondent Nos.1 to 3 had floated tender for grant of lease for a
period of five years in respect of its Central Store Office. Petitioner
was successful in the said tender process and was granted lease in
respect of Central Store Office for the period from 1 March 2013 to
28 February 2018. It is the case of the Petitioner that upon expiry of
the tenure of lease, extensions were granted to him. On
13 October 2023 Respondent No.2 published Tender Notice for
grant of license in respect of the Central Store Office for the tenure
of 11 months. Petitioner applied in pursuance of the said Tender
Notice. However Respondent No.2 took a decision not to proceed
with the said Tender Notice for grant of license. It was apparently
decided to allot the Central Store Office on lease for a tenure of 30
years. It was also decided to grant similar leases in respect of 16
warehouses on Respondent Nos. 1 to 3. Accordingly, Tender Notice
No.1 of 2024 dated 24 July 2024 was issued for grant of lease in
respect of 16 Warehouses and Central Store Office for a tenure of 30
years. Petitioner apparently objected to cancellation of the earlier
tender process. However, it also submitted its bid in respect of
Tender Notice dated 24 July 2024 for allotment of Central Store
Office. Petitioner apparently did not submit bid for allotment of any
of the 16 warehouses. Respondent No.4 also submitted bid for
allotment of Central Store Office in addition to allotment of eight
warehouses. Respondent No.4 was declared as successful bidder in
respect of one warehouse (Warehouse No.16) and Central Store
Office. Though Petitioner and Respondent No.4 had submitted

financial bid at same rate i.e. Rs.75/- per square feet per month for
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Central Store Office, decision was taken to allot lease in respect of
Central Store Office to Respondent No.4 by applying preference
clause in the tender document, since Respondent No.4 had
submitted bid for more number of warehouses. Petitioner got
aggrieved by decision of Respondent Nos.1 to 3 in allotting Central
Store Office to Respondent No.4 and addressed several
representations. Respondent Nos.1 to 3 however went ahead and
awarded lease in respect of Central Store Office in favour of
Respondent No.4 for a tenure of 30 years. Petitioner is aggrieved by
the impugned tender process and has filed the present Petition

seeking cancellation of the entire tender process.

3. We have heard Mr. Anturkar, the learned Senior Advocate
appearing for the Petitioner. He would raise only three contentions
in support of challenge to the impugned tender process. Firstly, he
would submit that the scrutiny sheet reflects that Petitioner’s bid
was considered and rejected for allotment of Warehouse Nos.7 and
10 when in fact it had never submitted any bid for those
warehouses and had submitted the same for Central Store Office.
He would therefore submit that the impugned decision declaring
the Petitioner as disqualified for Warehouse Nos.7 and 10 suffers
from gross non-application of mind. Secondly, he would submit that
the scrutiny sheet reflects that the bid of the Petitioner is rejected by
applying the eligibility criteria at Serial No.l1 whereas in the
Affidavit-in-Reply Respondent Nos.1 to 3 have averred that
Petitioner’s bid is not accepted by applying condition set out in

paragraph 4 (IV) of the Tender Notice. That this again shows gross
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non-application of mind in implementation of the impugned tender
process. He would also rely upon judgment of the Constitution
Bench in Mohinder Sing Gill & Anr. vs. Chief Election
Commissioner, New Delhi & Ors." in support of his contention that
reasons cannot be supplemented in the form of Affidavit and that
validity of the order must be adjudged only on the basis of reasons
stipulated in the impugned decision. Thirdly, Mr. Anturkar would
contend that rejection of Petitioner’s bid by applying Condition
No.4 (IV) is grossly erroneous as the said clause has relevance only
to warehouse and has absolutely no application for evaluating bids
in relation to the Central Store Office. He would submit that the
Tender Notice clearly draws distinction between the warehouses
and Central Store Office. That therefore a bidder bidding for more
number of warehouses cannot be given preference while
considering the bid for allotment for Central Store Office. On the
above three broad submissions, Mr. Anturkar would pray for

setting aside the impugned tender process qua Central Store Office.

4. The Petition is opposed by Mr. Setalwad, the learned Senior
Advocate appearing for Respondent Nos.1 to 3. He would submit
that Respondent Nos.1 to 3 have rightly given preference to the
bidder submitting bids in respect of higher number of warehouses.
That a composite tender was issued for grant of lease in respect of
warehouses as well as Central Store Office. That no distinction can
be drawn between warehouses and Central Store Office as the
Central Store Office is shown in the same column as that of

warehouses in the table at number of places. He would submit that

1 AIR 1978 SC 851
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the tendering authority has not made any distinction between
warehouses and Central Store Office and that its interpretation

would be final and binding.

5. Mr. Setalwad would submit that since total 17 premises were
put up for auction, the tendering authority’s endeavor was to award
leases to minimum number of entities and accordingly preference
clause was inserted to award lease in respect of one entity applying
for higher number of warehouses. Since Respondent No.4 had
applied for allotment of nine premises, as against Petitioner
applying for allotment of only one premise, the tendering authority
has rightly granted preference to the Respondent No. 4.

Mr. Setalwad would accordingly pray for dismissal of the Petition.

6. Mr. Naphade, the learned counsel appearing for Respondent
No.4 would submit that the tendering authority has rightly applied
Clause 4(IV) of the Tender Document after noticing that the
financial bids submitted by Petitioner and Respondent No.4 were
identical at Rs.75/- per square feet per month. He would submit
that the tendering authority is entitled to give preference to an
entity applying for higher number of warehouses. That no
distinction is drawn in the Tender Document between warehouses
and Central Store Office and there is uniform application of the
terms and conditions in the Tender Document in respect of
warehouses and Central Store Office. Mr. Naphade would

accordingly pray for dismissal of the Petition.

k Page No. 6 of 14

;21 Uploaded on - 19/06/2025 ::: Downloaded on -03/07/2025 01:24:55 :::



k 7/14 10 wpl 36983.24 J db os.doc

7. Rival contentions of the parties now fall for our

reconsideration.

8. In the present case, there is no dispute to the position that
Petitioner and Respondent No.4 are found technically qualified in
the tender process. Though ten bids were submitted, only seven
bidders were found technically qualified, which includes Petitioner
and Respondent No.4. While Petitioner applied for allotment of
only Central Store Office, Respondent No.4 had applied for
allotment of eight warehouses and the Central Store Office. Thus
Respondent No.4 had undoubtedly submitted bids for allotment of
more premises than that of the Petitioner. Both Petitioner as well as
Respondent No.4 quoted the same rate of Rs.75/- per square feet
per month for the Central Store Office. On account of quotation of
the same rate, the tendering authority was faced with the difficulty
of electing the successful bidder. The Tendering Authority took

recourse to Clause 4(IV) of the tender document, which reads thus :

“IV. o FfIeTeR $-Mfacaed SIRdid SR MeMTe! ThidutT ShR ey
Pt T HfaereR Ras ufhad maa e 155,

9. Thus, under Clause 4(IV) of the tender document, preference
was required to be given in the selection process to the bidder
submitting bids for maximum number of warehouses. As observed
above, there is no dispute to the position that Respondent No.4 had
submitted bids in respect of total nine premises whereas Petitioner
had submitted bid only for one premise. Faced with the situation of

application of Preference Clause No. 4(IV) by the tendering
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authority, Petitioner has taken a stand that the said preference
clause has no application to selection of bidders for allotment of

Central Store Office.

10.  According to Petitioner, the Tendering Authority has made
conscious distinction between the warehouses and Central Store
Office. In the opening portion of the Tender Document, total 17

premises put up for auction were described as under:

g M D W@jﬁq ANT

(tr%?zri%rrham

TS FR&T A

<eH)
9. | TS .2 MSH .9 (SAha 388 ALHE) | .§,3R,¢8¢ /-
. |TEH.R MM &.2 (AFHS 3EC ALHT) | 3.6,R0,8Y4 /- TTIAT eI
3. | TEH.RMSHB.3 (§9%ha 334 ALHE) | .§,29,9R0/- erTaTat
. | .2 MM .8 ((Fhe 33 ALET) | 3.§,R9,¢¢C/-
Y. | TE 9. M. Y (FFHS 3 99TLEHC) %.5,90,55% /- RIEE
§. |TC 9.2 MaM %.€ (AFHe 9,993 ALHE) | 3.93,64,6%6 /- S——
V. | TS e.R MM .9 (8FHS 9,993 ALFE) | 3.93,84,6%6 /-
¢. | TeBRMEHB.C (SFHSB 0,993 ALPHE) | 9.93,6Y4,6%5 /- Sacan AP
Q. | TEH.RMEMB.. (BAFS 0,993 WPe) | 3.93,64,6%5 /- NEHNG!
90, | TS .Q MM .40 (8FHa 0,993 ALHTE) | 3.93,6Y,6%€/- | AT evara
99, | TCH. MEM .99 (87 9,993 ALHS) | 0.93,6Y,6%€ /- STTSIT ST
9. | TCH.Q MM .4 (EADS 3§ ALPHT) | B.€,20,845 /- NN
93. | TCH.RNSM .93 (§7ha 3EC ALPHT) | B.€,20,845 /-
98. | TCH.Q MSM .98 (47 3EC ALPHT) | B.€,20,845 /- SR
Y. | TE %5.24 MM %.94 &FHs 9,400 TLHT) | $.98,80.000/- T RO
qg. | TC 3.8 MM . 9§ (§FHe 2,00 ALET) | B.4,309,§00/- | IAZID BI3.
909. | T . FEIA ISR BRI $.9,9¢,(98¢ /-
e € 9% ILET)
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11.  According to the Petitioner, the premises at Serial Nos.1 to 16
are warehouses whereas the premises at Serial No.17 is the Central
Store Office, which is consciously kept separate and distinct from
that of the warehouses. It is also submitted that Clause 4(IV) uses
the word “warehouses” and does not use the word “premises”. We
find considerable force in the submission canvassed on behalf of the
Petitioner. Clause 4(IV) of the Tender Document provided for grant
of preference to the bidder submitting bids in respect of maximum
number of ‘warehouses’. If the Tendering Authority intended to
apply preference clause 4(IV) even to Central Store Office, it ought
to have used the word “premises” rather than using the word

“warehouses” in Clause 4(IV).

12. Even otherwise, there are several clauses in the Tender
Document, which clearly indicate that conscious distinction is made
by the Tendering Authority between warehouses and Central Store

Office while implementing the impugned tender process.

13.  The opening paragraph of the Tender Notice clearly draws
distinction between “16 warehouses” and “1 Central Store Office”

and reads thus:

“3R FEFATEANISG e .2 Jdies Felles Me™ %.9 (§9hD
329y Tl Pe) TSM B, 2 (§FBD 3RE¢ Tl Je) MM %.3 (3The
3234 9L o) MEM $.8 (8Ah® 3238 Tl ) eM b. Y (8AHD
3290 T Pc) T TSM B. §,9,¢,8,90 F 99 (8AHS ThT 9,993
91 Je) MM .93, 93 T 98 (8Fh® TAD! 3R€ ¢ 1. Jic) T Hegad
ISR BRI (87h € 98 Tl He) T . Y TEM .Y HLIS (8AHS
9,400 T, He) TIC 3.8 AL TGM . 9§, (§AHD R, <00 Al Jic) M
9¢ MM T 9 YiSR BRIS, 30 I HISFLATS! TS Tcarer “3Me T
R "(AS IT IS)” ATredcarer SUATTS] gegdidher AT ARTauaTT
I AR, 3od (MR ¢ MeMIS o9 MM/l MM /Jd
TEMRITS! FMfdaT 7% Fadies. e FfdeRia f&. € /09/03% URIH
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(emphasis and underlining added)

14.  What is also pertinent to note here is that the bidders were
granted liberty to submit bids for either for one warehouse/some
warehouses/all warehouses ‘out of the 16 warehouses’. This is clear
from the stipulation that “3oge MATAR 3¢ MSMMD! 09 M /HTet
Mem /84 MerMrd! Ffdar 9% wdhdhies.” Thus the right to apply for

allotment of more than premises was restricted only in respect of

16 warehouses’, thereby drawing a conscious distinction between

‘warehouses’ and ‘Central Store Office’.

15.  Going further, the list of 17 premises also clearly made a

distinction between ‘16 warehouses’ and the ‘Central Store Office’ as

the remark “Tdmen 3if¥e MR Ffder WRIGIRIT I UAD
MemNTe! Hfd PRUATT e IFTHT YeHTIT SRl ! 3HTHdT YepT 9RUl

3TqEIeD el applied only to the 16 warehouses and the said remark
was not made in respect of the premises at Serial No.17 being the
Central Store Office. In our view therefore, the Petitioner has rightly
contended that the preference clause in paragraph 4(IV) applied
only to bidders in respect of the 16 warehouses and that the same
had absolutely no connection with implementation of tender
process qua Central Store Office. The Tendering Authority has
consciously used the word “warehouses” in Clause 4(IV) instead of
using the term “Premises” therein. It has made conscious distinction
between 16 warehouses and one Central Store Office in the opening

paragraph of the Tender Document. In our view therefore, the
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action of the tendering authority in giving preference to Respondent
No.4 only on account of he submitting bids for eight warehouses
plus Central Store Office over the Petitioner is clearly arbitrary,

irrational and against the tender conditions.

16.  While holding that the decision of the tendering authority in
granting preference to Respondent No.4 by application of Condition
No.4 (IV) to be arbitrary and irrational, we are conscious of the
settled position of law that interpretation of the tendering authority
is final and binding on bidders. However, the present case does not
involve two possible interpretation of Clause 4(IV). The tendering
authority itself has drawn a conscious distinction between 16
warehouses and one Central Store Office in the Tender Document.
Having done so, it ought to have restricted the preference clause
only in respect of bidders applying for allotment of warehouses.
Application of preference Clause 4(IV) to bidder applying for
allotment of Central Store Office is clearly erroneous. Since the
tender conditions are clear and unambiguous, in our view, Clause
4(IV) had no application while allotting the Central Store Office
premises, which is clearly distinct from the 16 warehouses as per

the Tender Document itself.

17.  Since Petitioner and Respondent No.4 have quoted same rate
i.e. Rs.75/- per square feet, the tendering authority could have
entered into renegotiations with both the bidders and ought to have
allotted the Central Store Office only to the bidder offering higher
rate. We are fortified in observing so in view of judgment of the

Apex Court in Ram and Shyam Co. vs. State of Haryana and Ors.”

2 (1985) 3 SCC 267
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18.  Mr. Anturkar has fairly contended that the Petitioner is open
for renegotiation process and does not insist that the Central Store
Office must be allotted to it even though the rate quoted by
Respondent No.4 is identical. We find this approach on the part of

the Petitioner to be fair and reasonable.

19. If Petitioner and Respondent No.4 are permitted to
renegotiate their bids, the same would benefit Respondent Nos.1
and 3 who would be in a position to secure better rate for allotment
of the Central Store Office. The Central Store Office is ultimately the
property of the State Government and it is in larger public interest
that the said premises fetch higher rent. It is also pertinent to note
that the premises would be allotted for fairly long tenure of 30 years
and this is yet another reason why the public interest demands that

the premises are allotted at maximum possible rate.

20.  Considering the peculiar facts and circumstances of the
present case, we are of the view that the impugned decision of
allotting the Central Store Office to Respondent No.4 deserves to be
set aside for the time being. Instead Petitioner and Respondent No.4
need to renegotiate their offers with Respondent Nos.1 to 3 and the
allotment needs to take place in favour of the entity amongst the
two offering better rate. For this limited purpose, the impugned
tender process needs to be revived only in respect of Central Store
Office. Since Petitioner and Respondent No.4 have quoted same rate
of Rs.75/- per square feet per month, Respondent Nos.1 to 3 need to

invite them for renegotiations so as to ensure that the Central Store
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Office is ultimately allotted to the entity offering higher rate. Merely
because the Lease Agreement is executed in favour of Respondent
No.4 and possession thereof is granted in his favour, the same
cannot be a reason enough for not entertaining the present Petition.
The possession has been handed over to Respondent No.4 during
pendency of the present Petition by taking the same away from the
Petitioner, on 23 January 2025. Considering the position that the
lease would be in respect of long period of 30 years, mere
possession of the Central Store Office by Respondent No.4 for about
five months would not create any equities in its favour. Since the
Petition has remained pending, execution of the Lease Deed as well
as grant of possession of Central Store Office to Respondent No.4

was obviously subject to the final outcome of the Petition.

21.  We accordingly proceed to pass the following order :

i) Allotment of Lease of Central Store Office in favour of
Respondent No.4 is set aside and the tender process initiated
vide Notice dated 24 July 2024 is restored qua the Central Store
Office.

ii)  Since Petitioner and Respondent No.4 have quoted same rate
of Rs.75/- per square feet per month, Respondent Nos.1 to 3
shall invite Petitioner and Respondent No.4 for renegotiations.
After holding the renegotiations, Respondent Nos.1 to 3 shall
allot lease in respect of Central Store Office to the entity
offering higher rate. Except the Petitioner and Respondent
No.4, no other bidder shall be entitled to participate in such

renegotiation process.
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iii)  Till fresh decision is taken for allotment of lease in respect of
Central Store Office, Respondent No.4 shall continue to hold
possession thereof. In the event of Respondent Nos.1 to 3
taking decision to allot the lease in respect of Central Store
Office in favour of the Petitioner, Respondent No.4 shall
forthwith vacate the possession of the Central Store Office

within two weeks of decision of Respondent Nos.1 to 3.

22.  With the above directions, the Petition is partly allowed and
disposed of. Considering the facts and circumstances of the present

case, there shall be no order as to costs.

(SANDEEP V. MARNIE, J.) (CHIEF JUSTICE)

Eigitally signed

S%DARSHAN
SUDARSHAN RAJALINGAM
RAJALINGAM KATKAM
KATKAM Date:
2025.06.19
14:20:27
+0530
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