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This appeal has been filed by M/s Gold Seal Engineering Products 

Private Limited, Navi Mumbai (herein after, referred to as “the appellant”, 

for short) assailing the Order-in-Appeal No. CSM/65/RGD APP/2023-24 

dated 31.05.2023  (herein after, referred to as “the impugned order”) passed 

by the Commissioner of Central Tax (Appeals), Raigarh, Navi Mumbai.  

 
2.1 The brief facts of the case are that the appellant herein is engaged 

inter alia, in the business of manufacturing of parts of motor vehicles such 

as door beading, channels, clips, profile of solid rub & profile of sponge rub, 

vulcanized rubber other than hard rubber of cellular rubber etc. classifiable 

under Chapter 87 of the Central Excise Tariff Act, 1985.  For the purpose of 

payment of excise duty on final products manufactured by them and in 

respect of service tax on taxable output services, if any, and for compliance 
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with the indirect tax statute, they are registered with the jurisdictional 

Commissionerate under Central Excise registration AAACG1492RXM001 and 

service tax registration No. AAACG1492RST003.   

 
2.2 During the course of EA-2000 audit conducted on the records 

maintained by the appellant, the department had observed that on 

comparison of the sale value shown in trial balance and ER-1 returns on 

monthly basis during the audit period October, 2016 to June, 2017, there is 

a difference between the figures declared in both the documents; the figures 

of sale shown in trial balance is on higher side, whereas the figures on the 

basis of which Central Excise duty was paid was not matching to such figures.  

Therefore, the audit observed that the appellant had not declared the correct 

assessable value under Section 4 of Central Excise Act, 1944; and quantified 

the differential duty payable as Rs.2,64,039/-. In respect of the said audit 

objection raised by the Department, the appellant had explained that on 

account of target discount at a higher rate than the abatement percentage 

prescribed by the government, amount of sales return etc. offered by them 

to their customers, the sale value is less in the trial balance, when compared 

to the assessable value arrived at based on the central excise duty paid by 

them. In explaining the above issues, the appellant submitted reconciliation 

statement to the auditors. However, the audit did not accept such 

explanation of the appellant and concluded that show cause proceedings 

should be initiated by the Department under Section 11 of the Central Excise 

Act, 1944. 

 
2.3 Pursuant to the audit objection, Show Cause Notice (SCN) No. 92/GST 

Audit RGD/AC/Gr.-I/Cir.-I/2021-22 dated 23.12.2021 was issued by the 

department to the appellant in demanding differential central excise duty of 

Rs. 2,64,039/- under Section 11A ibid along with interest and for imposition 

of penalty on the appellant under Section 11AC ibid. The matter arising out 

of the above said SCN was adjudicated by the jurisdictional Assistant 

Commissioner, Division-II, CGST & CX., Navi Mumbai vide Order-in-Original 

No.19/D-II/AC/SKS/GSEPPL/2022-23 dated 30.08.2022 in confirming all the 

proposals made therein. Being aggrieved with the impugned order, the 

appellant had filed an appeal before the learned Commissioner (Appeals), 

Raigarh. In deciding the issue, learned Commissioner (Appeals) vide the 

impugned order has rejected the appeal filed by the appellant as time barred.   

Feeling aggrieved with the impugned order, the appellant has preferred this 

appeal before the Tribunal.  
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3.1 Learned Chartered Accountant appearing for the appellant submitted 

that they are being manufacturers of automobile parts, supply these to 

vehicle manufacturers as Original Equipment Manufacturer (OEM) supplies 

and also as spare parts for retail sale in open market. Since the parts of 

automobile being excisable goods subjected to levy of Central Excise duty 

on the basis of Retail Sale Price (RSP/MRP) under Section 4A of the Central 

Excise Act, 1944, when these are sold to retail trade, the applicable central 

excise duty is required to be paid on the value ascertained as per Section 4A 

i.e., MRP/RSP less abatement; and when these automobile parts are supplied 

to industrial use/OEM, the central excise duty is payable on the basis of 

transaction value/sale value itself as per Section 4 ibid. Accordingly, in 

respect of OEM supplies, they have captured their entire sales value and 

trade discounts offered to the trade in Trial Balance and ER-1 returns, and 

there is no difference in these figures. However, in respect of sales to retail 

trade/open market, excise duty paid on MRP basis less abatement of 30% 

was reported in the ER-1 returns as sales value, whereas in the Trial Balance 

the sales value less the actual trade discount, which is higher than 30%, was 

reported. Further, certain export transactions were not taken into account 

for the purpose of arriving at the differential value of sales/assessable value 

for determining the differential excise duty by the audit. All these details 

were submitted by the appellant during the adjudication proceedings, but 

these have not been examined in a proper manner. There has been no short 

payment of duty in any transaction and the audit have also not pointed out 

any specific cases, except for the difference in the sales value reported in 

ER-1 and Trial Balance. Therefore, they submitted that the basis for demand 

of differential duty is without any basis and the same is not sustainable.  

 
3.2 Learned Chartered Accountant further submitted representative 

invoices explaining the grounds as to how the difference in sales value has 

arisen, along with copies of shipping bills with supporting export documents, 

statements of bank realisation certified by the Directorate General of Foreign 

Trade towards such exports in support of their case. Further, he stated that 

the first appellate authority had not examined the merits of their case and 

rejected the appeal only on the basis of time bar, without considering the 

grounds for condonation of delay submitted by them. Hence, he submitted 

that their appeal deserves to be considered on merits on the basis of 

supporting documents submitted by them in appeal before the Tribunal.  

 
3.3 In support of the above stand, the learned Chartered Accountant had 

relied upon the following case laws: 
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(i) New Spice Sales and Solutions Ltd. Vs. Commissioner, CGST & 
Central Excise, Noida – (2025) 30 Centax 358 (Tri.-All) 
 

(ii) Star Battery Limited Vs. Joint Commissioner, Central Excise, 
Kolkata-IV and Ors. – 2022 (9) TMI 434 – Calcutta High Court 
 

(iii) Uniworth Textiles Limited Vs. Commissioner of Central Excise, 
Raipur -  2013 (288) E.L.T. 161 (S.C.) 
 

(iv) Abhiram Care taking and Expert Services Vs. Commissioner of 
CGST & Central Excise, Bhubaneswar Commissionerate – 2026 (3) TMI 
381 – CESTAT Kolkata 
 

(v) Reliance Courier Vs. Commissioner of CGST & Central Excise, 
Chennai North Commissionerate – 2024 (12) TMI 355 – CESTAT 
Chennai. 
 

4.  On the other hand, learned Authorized Representative (AR) appearing 

for the Revenue reiterated the findings recorded in the impugned order.  

 
5.  Heard both sides and perused the case records along with paper books 

and case law citations submitted by both sides in this case.  

 
6.  The issue for decision before the Tribunal is to determine the following: 

 

(i) whether the confirmation of adjudged demands by the original 
authority and imposition of penalty on the appellant being made 
absolute, by the learned Commissioner (Appeals) in dismissing the 
appeal filed before him on time bar alone and not examining the merits 
of the case, is legally sustainable or not;  
 
(ii) whether the adjudged demands confirmed on the basis of audit 
objection raised by the department, on the ground of ‘wilful 
suppression’, by invoking  extended period of limitation are sustainable 
or otherwise, in the facts and circumstances of the case.  

 
7. In order to address the above issues, I would like to refer the relevant 

legal provisions contained in Sections 4, 4A and 11A of the Central Excise 

Act, 1944 for consideration of proper and appropriate legal course of action 

available to the department, in respect of payment of central excise duty on 

the subject goods under dispute and the differential duty that is liable to be 

demanded under the Central Excise statute. 

Central Excise Act, 1944 
 
“Valuation of excisable goods for purposes of charging of duty of 
excise. 
Section 4. (1) Where under this Act, the duty of excise is chargeable on 
any excisable goods with reference to their value, then, on each removal 
of the goods, such value shall— 

(a) in a case where the goods are sold by the assessee, for delivery at 
the time and place of the removal, the assessee and the buyer of the 
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goods are not related and the price is the sole consideration for the sale, 
be the transaction value; 
 
(b) in any other case, including the case where the goods are not sold, 
be the value determined in such manner as may be prescribed. 

 
Explanation.—For the removal of doubts, it is hereby declared that the 
price-cum-duty of the excisable goods sold by the assessee shall be the 
price actually paid to him for the goods sold and the money value of the 
additional consideration, if any, flowing directly or indirectly from the buyer 
to the assessee in connection with the sale of such goods, and such price-
cum-duty, excluding sales tax and other taxes, if any, actually paid, shall 
be deemed to include the duty payable on such goods.] 
 
(2) The provisions of this section shall not apply in respect of any excisable 
goods for which a tariff value has been fixed under sub-section (2) of 
section 3. 
 
(3) For the purposes of this section,— 

(a) "assessee" means the person who is liable to pay the duty of excise 
under this Act and includes his agent; 

xxx  xxx   xxx   xxx 
 

(d) "transaction value" means the price actually paid or payable for the 
goods, when sold, and includes in addition to the amount charged as 
price, any amount that the buyer is liable to pay to, or on behalf of, the 
assessee, by reason of, or in connection with the sale, whether payable 
at the time of the sale or at any other time, including, but not limited 
to, any amount charged for, or to make provision for, advertising or 
publicity, marketing and selling organization expenses, storage, outward 
handling, servicing, warranty, commission or any other matter; but does 
not include the amount of duty of excise, sales tax and other taxes, if 
any, actually paid or actually payable on such goods. 

 
Valuation of excisable goods with reference to retail sale price. 
Section 4A. (1) The Central Government may, by notification in the 
Official Gazette, specify any goods, in relation to which it is required, under 
the provisions of the Legal Metrology Act, 2009 (1 of 2010) or the rules 
made thereunder or under any other law for the time being in force, to 
declare on the package thereof the retail sale price of such goods, to which 
the provisions of sub-section (2) shall apply. 
 
(2) Where the goods specified under sub-section (1) are excisable goods 
and are chargeable to duty of excise with reference to value, then, 
notwithstanding anything contained in section 4, such value shall be 
deemed to be the retail sale price declared on such goods less such amount 
of abatement, if any, from such retail sale price as the Central Government 
may allow by notification in the Official Gazette. 
 
(3) The Central Government may, for the purpose of allowing any 
abatement under sub-section (2), take into account the amount of duty of 
excise, sales tax and other taxes, if any, payable on such goods. 
 
(4) Where any goods specified under sub-section (1) are excisable goods 
and the manufacturer— 

(a) removes such goods from the place of manufacture, without 
declaring the retail sale price of such goods on the packages or declares 
a retail sale price which is not the retail sale price as required to be 
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declared under the provisions of the Act, rules or other law as referred 
to in sub-section (1); or 
(b) tampers with, obliterates or alters the retail sale price declared on 
the package of such goods after their removal from the place of 
manufacture, 

then, such goods shall be liable to confiscation and the retail sale price of 
such goods shall be ascertained in the prescribed manner and such price 
shall be deemed to be the retail sale price for the purposes of this section. 

 
Recovery of duties not levied or not paid or short-levied or short-
paid or erroneously refunded. 
Section 11A. (1) Where any duty of excise has not been levied or paid or 
has been short-levied or short-paid or erroneously refunded, for any 
reason, other than the reason of fraud or collusion or any wilful mis-
statement or suppression of facts or contravention of any of the provisions 
of this Act or of the rules made thereunder with intent to evade payment 
of duty,— 

(a) the Central Excise Officer shall, within two years from the relevant 
date, serve notice on the person chargeable with the duty which has not 
been so levied or paid or which has been so short-levied or short-paid 
or to whom the refund has erroneously been made, requiring him to 
show-cause why he should not pay the amount specified in the notice; 
 
(b) the person chargeable with duty may, before service of notice under 
clause (a), pay on the basis of— 

 (i) his own ascertainment of such duty; or 
 (ii) The duty ascertained by the Central Excise Officer, 

the amount of duty along with interest payable thereon under section 
11AA. 
 
(2) The person who has paid the duty under clause (b) of sub-section (1), 
shall inform the Central Excise Officer of such payment in writing, who, on 
receipt of such information, shall not serve any notice under clause (a) of 
that sub-section in respect of the duty so paid or any penalty leviable under 
the provisions of this Act or the rules made thereunder. 
 
(3) Where the Central Excise Officer is of the opinion that the amount paid 
under clause (b) of sub-section (1) falls short of the amount actually 
payable, then, he shall proceed to issue the notice as provided for in clause 
(a) of that sub-section in respect of such amount which falls short of the 
amount actually payable in the manner specified under that sub-section 
and the period of two years shall be computed from the date of receipt of 
information under sub-section (2). 
 
(4) Where any duty of excise has not been levied or paid or has been short-
levied or short-paid or erroneously refunded, by the reason of— 

(a) fraud; or 
(b) collusion; or 
(c) any wilful mis-statement; or 
(d) suppression of facts; or 
(e) contravention of any of the provisions of this Act or of the rules made 
thereunder with intent to evade payment of duty, 

by any person chargeable with the duty, the Central Excise Officer shall, 
within five years from the relevant date, serve notice on such person 
requiring him to show cause why he should not pay the amount specified 
in the notice along with interest payable thereon under section 11AA and 
a penalty equivalent to the duty specified in the notice.” 
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8.1 On plain reading of legal provisions of Section 4 and 4A ibid it 

transpires that duty of excise is chargeable on the assessable value 

determined for each removal of excisable goods, and excise duty payable is 

calculated in terms of prescribed rate applied on the value for delivery at the 

time and place of removal, when the buyer and seller are not related, on the 

condition that such value represents the entire consideration for sale, which 

is otherwise known as ‘transaction value’. Further, where the Central 

Government had notified excisable goods on which payment of central excise 

duty has been prescribed on the basis of Retail Sale Price (RSP/MRP) in terms 

of Notification No. 2/2006-C.E. (N.T.) dated 1-3-2006, as amended, then 

the excise duty shall be payable on the basis of RSP/MRP less allowable 

deduction towards abatement provided as the percentage of retail sale price 

in a Table annexed to the said notification. Therefore, it flows from the above 

legal provisions, that for levy of central excise duty, there are two methods 

of determination of the amount of central excise duty payable on excisable 

goods, one as per ‘transaction value’ under Section 4 ibid and the other on 

the amount of ‘RSP/MRP less abatement’, both valid and legal for the 

specified goods or the situations for which these are applicable. 

 
8.2 The list of goods which are covered under Section 4A ibid vide 

Notification No. 2/2006-C.E. (N.T.) dated 1-3-2006 are as given below: 
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8.3 The genesis for having two different ‘sale value’ is arising from the 

analysis of background in coverage of automobile parts under MRP scheme 

of valuation. On careful perusal of the list of goods covered under Retail Sale 

Price (MRP) based levy of Central Excise duty, as listed in the Table annexed 

to the said Notification, I find that all 96 specified goods under S. No.1 to 96 

were described by certain parameters, to provide that the such list of goods 

are of exclusive category and that mostly these are sold to consumers and 

for which there is a requirement to declare the RSP/MRP, in terms of Legal 

Metrology Act, 2009 and/or Legal Metrology (Packaged Commodities) Rules, 

2011. These parameters are (i) specific classification in terms of Chapter 

heading or sub-heading or tariff item of the First Schedule to the Central 

Excise Tariff Act, 1985; and (ii) specific goods, described as ‘exclusive 

description’ or as ‘all goods’ or ‘all goods with exception/exclusion, if any’. I 

find that in only one case at Sl. No.2 the classification was mentioned by 

chapter, but herein the specific description of goods were used to make it an 

exclusive category, by providing the specific description as “preparation of 

other sugar”.  Hence, there were no goods for which Section 4A ibid for RSP/ 

MRP based levy was applied, in which there existed any scope of ambiguity 

in determination of the ‘value of sales’, as to whether the ‘transaction value’ 

would apply; or, the ‘RSP/MRP less abatement’ for determination of excise 

duty to be paid by an manufacturer assessee, in respect of each and every 

removal, when they are required to discharge the central excise duty liability.  

 
8.4 However, at the time of introduction of RSP/MRP based levy on ‘parts 

of automobiles’ vide Notification No. 11/2006-C.E. (N.T.) dated 29.05.2006, 

there was a departure from such laid down policy of the government, in 

adding an omnibus category of goods as evident from the extract of such 

notification given below: 

“Notification No. 11/2006-Central Excise (N.T.) 

Dated 29th May, 2006 

G.S.R. (E).- In exercise of the powers conferred by sub-section (1) and sub-
section (2) of section 4A of the Central Excise Act, 1944 (1 of 1944), the Central 
Government, on being satisfied that it is necessary in the public interest so to do, 
hereby makes the following amendments in the notification of the Government of 
India in the Ministry of Finance (Department of Revenue) No. 2/2006-Central Excise 
(N.T.), dated the 1 st March, 2006, G.S.R. 113(E), dated the 1 st March, 2006, 
namely:- 
 
In the said notification, in the TABLE, after S.No.96 and the entries relating thereto, 
the following shall be added, namely:- 

(1) (2) (3) (4) 
"97. Any heading Parts, components and assemblies of automobiles 33.5% 
98. 3808 30 40 Plant-growth regulator 30% 
99. 9603 21 00 Toothbrush 28.5%". 
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2. This notification shall come into force on the 1st day of June, 2006 

[F. No. B1/1/2006-TRU] 
Note.-The principal notification No. 2/2006-Central Excise (N.T.), dated the 1st 
March, 2006, was published vide number G.S.R.113(E), dated the 1st March, 2006.” 

 
The scope of entry given at Sl. No.97 of the above notification dated 

29.05.2006, literally covered the entire goods covered under the Central 

Excise tariff by prescribing ‘any heading’ under column (2) where a specific 

‘Chapter or heading or sub-heading’ is required to be mentioned. Adding 

more vulnerability to this category, the description of the goods also covered 

the entire range of  ‘parts, components and assemblies of automobiles’ with 

scant disregard to the scheme of things for which the RSP/MRP based levy 

was firstly introduced in the year 1997 and later expanded carefully to 

specific category of goods to which such measure of levy was amendable to.  

This is evident from the fact that in the year 1998 vide Notification No. 

18/98-Central Excise (N.T.) dated 02.06.1998, from 19 items covered 

therein, it was gradually expanded to cover 96 items in the year 2006 just 

prior to the introduction of MRP levy on parts of automobile. In the next 

year’s budget in 1998, the then Hon’ble Finance Minister in his budget speech 

for the Union Budget 1998-99 had specifically mentioned about the scheme 

of MRP based levy being expanded to certain specific items as follows: 

Budget Speech of the Union Finance Minister for the year 1998-99 
“168. The Maximum Retail Price (MRP) based excise levy introduced last 
year in respect of certain products has been welcomed by the industry. 
This scheme provides for simplification and certainty in taxation. I 
propose to extend this scheme to a few more commodities, such as 
chocolates, malted food preparations, glazed tiles, razor blades, radio 
sets, domestic electrical appliances and pan masala.” 
 

8.5 Further, it is also clear from the entry at Sl. No. 79, that when the 

MRP/RSP based Central Excise levy was introduced to goods of heading 

85.16, it limited its scope to ‘Electric instantaneous or storage water heaters 

for domestic use’ and industrial type water heaters were excluded by 

providing specific description. However, such was not the case in respect of 

MRP/RSP based levy for automobile parts, as it did not elaborate by 

description that it did not cover industrial/OEM supplies.  Further, the issue 

of valuation of goods for the purpose of customs duty involving OEM supplies 

and spare parts in retail sale was known to the department, as is also evident 

from the CBEC Circular No. 82/2002-Cus.V. dated 03.12.2002, wherein the 

clarification on the issue has been issued as follows: 

“4. The issue has been examined. The decision of the Board in this regard is as 
follows: 

“It was decided that in view of the introduction of the ‘transaction value’ concept on 
the Customs side, dual prices in respect of components imported as OE parts and as 
spare parts had to be accepted unless there was evidence to the contrary. To reject 



13 
E/87141/2023 

 
the transaction value, the onus is on the department to establish that price is not 
sole consideration for the sale/transaction. This would be consistent with the practice 
on the Central Excise side.” 

5. Therefore, Board would like to reiterate the acceptance of dual pricing as long 
as they represent the transaction value.” 

 

From the above discussion, it is evidential that by including the scope 

of the wide gamut of parts, components and assemblies of automobile, under 

the MRP/RSP based Central Excise levy there was certain amount of lack of 

clarity on the scheme of ‘sales value’ to be adopted when there were two 

different methods of valuation for two different situations envisaged under 

the Central Excise statute. Thus, by genesis, there was variation in the sales 

value to be adopted for sale of automobile parts, depending on the method 

whether Transaction value under Section 4 ibid or MRP/RSP less abatement 

under Section 4A ibid. As a matter of abundant caution, it is recorded that 

the issue was analysed only for understanding the genesis of the problem in 

the variation of ‘sales value’ and not expressing any opinion on the valuation 

issue.  
 

9.1 The specific variation in the figures of ‘sales value’ occurring in ER-1 

returns and Trial Balance has been explained by the appellant by making 

detailed submissions before the authorities below. The specific submissions 

made in this regard before the learned Commissioner (Appeals) is extracted 

as recorded in the impugned order and given below:   

“SUBMISSION OF THE APPELLANT 
 

5. Being aggrieved by the impugned order, the Appellant has preferred the 
present appeal on following grounds :  

xxx   xxx   xxx   xxx 
(v) Export transactions were inadvertently not reported in ER-1 returns but 
there is not short payment of duty. Details of turnover as submitted by 
appellant is given in Para 5 of the impugned order which stands confirmed 
in Para 8, except that above three export transactions are not considered. 
 

(vi) Export documentation of three export transactions are as under:  
a. Shipping bill No. 4159303/16.02.2017 for USD 4400 along with copy of 

invoice & shipping bill – recorded in Books as Rs. 2,93,528/- but not 
reported in ER-1 

b. Shipping Bill No. 5124917/31.03.2017 for USD 2169 along with copy of 
invoice & shipping bill - recorded in Books as Rs. 1,71,026/-but not 
reported in ER-1 

c. Shipping Bill No. 7082803/30.06.2017 for USD 5056 along with copy of 
invoice & shipping bill-recorded in Books as Rs. 3,22,106/-but not 
reported in ER-1 

No duty ought to be demanded on the said three consignments. 
 

(vii) Trial balance has discount ledger which has not been considered 
properly. In para 10(ii) of the impugned order, discount ledgers appearing 
in Trial Balance has been ignored on flimsy grounds. 
 

(viii) Appellant is a manufacturer of auto parts which are sold either to 
vehicle manufacturers (OEM) for use in new vehicles or sold in open market 
by the appellant directly, which are less compared to sale to OEM, excise 
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duty is paid on transaction value i.c., on sale price itself when sold to OEM, 
no deduction for discounts are claimed at all, the said sales value is 
reported in Trial Balance as well as in ER-1 returns, hence there is no 
difference in these sales, in case of open market sales excise duty is paid 
on MRP based on valuation notified under Section 4A of CEA 1944, excise 
duty is paid on MRP less 30% abatement notified by Central Govt., ER-1 
reports assessable value as 'MRP less 30%' but Trail Balance records sales 
at transaction value, i.e., actual selling price, hence there can be no 
reconciliation at all, differences are bound to occur as regular books of 
accounts are maintained at actual sales value and not special assessable 
values notified for Central Excise Act. 
 
(ix) Appellant however has maintained books of account in a manner that 
reconciliation with MRP is possible, sales in open market are booked in Trial 
Balance at MRP value though goods are sold at sales price which is much 
lesser than MRP, trade discount is booked @ 30% of such MRP value 
equivalent to abatement, as actual sales price is even lesser, the difference 
between 'MRP less 30%' and that of actual sales price is further booked in 
Trade Discount Ledger. As an e.g., stated, in Bill No. EM1701015, goods 
are sold at Rs. 21,382/ though MRP of the said goods was Rs. 43,860/-. 
30% abatement on the said MRP Rs. 13,158/- was accounted for as Trade 
Discount. Further discount of Rs. 9320/- is also accounted as Trade 
Discount, total discounts accounted is Rs. 13,158/- + 9,320/--22,478/-, 
which appears in trial Balance as Trade Discounts but deduction of only Rs. 
13,158/-is allowed, i.e., 30% abatement from MRP. This is the root cause 
of present demand. 
 
(x) Appellant has not claimed any deduction of any discount while paying 
excise duty except that of 30% of MRP value for open market sales. 

xxx  xxx   xxx   xxx 
 

9.2 I have carefully examined the reply letter dated 15.05.2023 

submitted before the learned Commissioner (Appeals) explaining the 

specific details of three shipping bills along with supporting export 

documents, and the reasons for variation in the figures of ‘sales value’ 

among ER-1 returns and Trial Balance, copy of which is submitted as a 

part of the appeal before the Tribunal. These along with details of home 

consumption clearances made for retail sale for levy of excise duty on 

MRP basis duly certified by the Chartered Accountant in their letter dated 

27.06.2025, the differences in the trade discounts due to higher discounts 

offered over and above the prescribed rates under MRP notification, 

provide sufficient material for examination of the disputed issue herein.  

 
9.3  It is certified by the Chartered Accountants M/s R.M. Bhattar 

Associates in their certificate dated 27.06.2025 that out of the total sales 

value of Rs.1,86,81,567/- for the period January, 2017 to June, 2017, as 

shown in Trial Balance, it consists of sale for retail trade of Rs.54,80,617/-

, for which valuation as per Section 4A ibid apply; and sale to industrial 

OEM supply of Rs. 1,32,00,950/- for which valuation as per Section 4 ibid 
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would apply. Accordingly, after allowing the prescribed rate of abatement 

of 30% towards discount etc., the sale value of goods to be reported in 

ER-1 returns is Rs. Rs.1,86,81,567/- minus Rs. 16,44,186/- (30% 

abatement on MRP value of sale at Rs.54,80,617/-) i.e., Rs. 

1,70,37,381/-. Whereas in terms of Order-in-Original dated 30.08.2022 

at Table-II, the total sale value as per ER-1 is given at Rs.1,65,69,256/- 

and as per Trial Balance given as Rs.1,86,81,567/-. The variation 

between the sale value to be reported in ER-1 returns for Rs. 

1,70,37,381/- and that was actually reported at Rs.1,65,69,256/- giving 

out a difference of Rs.4,68,125/- is on account of exports made through 

three Shipping Bills No. 4159303 dated 16.02.2017; No. 5124917 dated 

31.03.2017 and No.7082803 dated 30.06.2017 involving export value of 

Rs.2,93,528/-, Rs.1,71,026/- and Rs.36,282/-, respectively. Similarly, 

the difference in figures of sales value between Trial Balance and ER-1 

returns data of Rs.16,44,186/- [Rs.1,86,81,567/- (-) Rs. 1,70,37,381/-] 

is also explained by the prescribed rate of abatement 30% on  MRP value. 

Thus, I find that the difference in figures of sales value occurring in the 

documents have been elaborately explained by the appellant in their 

records and before the authorities below as well as in the proceedings 

before the Tribunal, justifying that there is no short payment of excise 

duty in respect of sales made during this period.  

 
9.4 I further find that the learned Commissioner in the impugned order 

has recorded the reasons for rejection of the appeal as follows: 

“DISCUSSION AND FINDINGS 
 
8. Before going into the merits of the case, I find that appeal is hit by 
limitation of time. The impugned order was received by the appellant on 
06.09.2022 (as mentioned in EA-1) and the instant appeal was filed on 
02.12.2022, which should have been filed on or before 06.11.2022, which 
should have been filed on or before 06.11.2022. Hence the present appeal 
has been filed after the stipulated time period of 60 days from the date of 
receipt of the impugned order as required under Section 35(1) of Central 
Excise Act, 1944. The Appellant should have filed the Appeal on or before 
06.11.2022. Thus I find appellant has delayed filing the Appeal by 26 days. 
The appellant has attributed delay due to “excise consultant not rendering 
the services after abolition of Central Excise and hence the matter was 
given to a new consultant for filing the appeal”. They could have very well 
given to the same or some other consultant earlier. Also CGST Act, 2017 
was implemented from 1st July 2017.  
 
9. In terms of Section 35(1) of Central Excise Act, 1944, extension of 
time limit for filing the appeal can be considered subject to the satisfaction 
of the Commissioner (Appeals) that appellant was prevented by sufficient 
cause from presenting the appeal within the aforesaid stipulated period of 
60 days. In the present case the cause given by the appellant is not a 
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sufficient cause to allow appeal filed by the appellant. I do not find merit 
in the cause attributed for delay in filing of appeal by the Appellant. Hence, 
I reject the appeal as being time barred.”  

 
9.5 The legal provisions governing the appeal to be filed before the 

Commissioner (Appeals) is provided under Section 35 the Central Excise Act, 

1944. The extract of the relevant portion of the legal provision is as below: 

Appeals to Commissioner (Appeals) . 
“Section 35. (1) Any person aggrieved by any decision or order passed 
under this Act by a Central Excise Officer lower in rank than a Principal 
Commissioner of Central Excise or] Commissioner] of Central Excise, may 
appeal to the Commissioner of Central Excise (Appeals) hereafter in this 
Chapter referred to as the Commissioner (Appeals) within sixty days from 
the date of the communication to him of such decision or order : 

 
Provided that the Commissioner (Appeals) may, if he is satisfied that 

the appellant was prevented by sufficient cause from presenting 
the appeal within the aforesaid period of sixty days, allow it to be 
presented within a further period of thirty days.” 

  From plain reading of the above provision, it transpires that the ground 

on which the extension beyond 60 days is to be given is that the appellant 

was prevented from presenting the appeal before the Commissioner 

(Appeals) and the cause or reason(s) is/are sufficient to explain this. Since, 

it has been specifically recorded in the impugned order that the appellant 

could not avail the facility of representing his appeal through legal/Central 

Excise consultant, it is evident that such an action was beyond the control of 

the appellant, as he had to appoint a new counsel/consultant to hear the 

case before the learned Commissioner (Appeals). Thus, I find that the legal 

requirement for condonation of delay within the permitted 30 days period 

beyond 60 days has been fulfilled by the appellant in the present case.  

 
9.6 In the case of New Spice Sales and Solutions Ltd. (supra), the Co-

ordinate Bench of the Tribunal have considered similar factual situation 

arising in the present case and have held that the delay in filing the appeal 

within the permissible period of 30 days is to be considered and refusal to 

condone the delay is set aside. The relevant paragraph of the said decision 

is extracted and given below:  

“3. Shri Atul Gupta, Learned Counsel for the appellants, submits that the 
Order-in-Originalwas received by the Appellant on 25.02.2019; accordingly, 
an appeal was required to be filed by 25.04.2019 i.e., within two months from 
the date of receipt of the OIO; however, due to certain circumstances, appeal 
was filed on 12.06.2019; thus, the appeal was preferred 48 days and 18 days 
after the condonable period. Learned Counsel submits that as per Section 35F 
of the Central Excise Act, the Appellant was required to make a pre-deposit of 
7.5% of the demand confirmed; due to recession, the appellant suffered losses 
became a non-operating Company; they had to take several authorizations, 
from its Parent Company, to obtain authorisations which caused a delay in 



17 
E/87141/2023 

 
filing of the Appeal; delay was not intentional. He submits that Hon'ble High 
Court of Uttarakhand, in the case of Central Industries Security Force 2017 
(6) G.S.T.L. 28 (Uttarakhand), condoned the delay, beyond the condonable 
period, taking in to account the financial difficulties in making mandatory pre-
deposit; appeal filed before Commissioner (Appeals) belatedly. He further 
submits that CESTAT New Delhi, in the matter of Jagdish Ispat Pvt. Ltd 2020-
TIOL-819-CESTAT-DEL, held that the liberal approach is adaptable for 
condonation of delay as a litigant does not stand to benefit by lodging an 
appeal late and refusal to condone the delay can result in a meritorious matter 
being thrown out at the very threshold and the cause of justice being 
defeated.: 
 

9.7 Further, I also find that the issue under dispute has arisen from the 

details as recorded by the appellant in their books of accounts and ER-1 

returns duly filed with the jurisdictional Central Excise authorities. The 

extract of the audit objection explains the entire dispute, how it has arisen, 

and what are the various documents and details furnished by the appellant 

before the audit officers and the authorities below: 
 

Extract of the Final Audit Report No.547/2021-22 of the unit M/s Gold Seal 
Engineering Products Private Limited. 

*** 

“Assessee Agreement, Yes/No if no, reasons for disagreement: 
The audit objection was communicated to the taxpayer vide this office 
letter dated 12.11.2021 under DIN-20211167UB0100222FE3. 

 Assessee has replied to the audit objection vide e-mail dated 
24.11.2021 and stated that while arriving at the value, sales return and 
target discount are not being considered. The assessee has forwarded 
few details in excel sheet namely “GL311100 Oct, 16 to Mar,17”. The 
sheet containing figures of various ledgers. On perusal of that it is 
noticed that the re conciliation submitted is not proper and satisfying 
and not meeting the requirements of audit objection. The differential 
value between Trial balance and ER returns are not reconciled.  

Recommendation of the Auditors: SCN is proposed to be issued to 
recover the dues under section 11 of Central Excise Act, 1944. 

Department’s conclusion with reason: Para is accepted. Group to 
issue SCN immediately.  

Remarks: SCN No. 92/GST Audit RGD/AC/Gr-1/Cir-1 2021-22 issued 
under F. No. GADT/CnG/ADT/CE/895/2021-GR 1-CGST-ADT-RAIGAD 
ON 24.12.2021.” 

Since the audit was conducted by the department on 23.09.2021 and 

the objection was raised based on the documents and financial records 

maintained by the appellant and the Trial Balance, it cannot be said that the 

appellant had suppressed the material facts. Thus, in my opinion there is no 

grounds for invocation of ‘wilful suppression’ when the entire records on 

which audit objection was raised was made available to the department 
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always and nothing was hidden from the financial records as every thing has 

been duly accounted for by the appellant.  

 
In the case of New Spice Sales and Solutions Ltd.(supra), the Co-

ordinate Bench of the Tribunal have also held that the demand of duty by 

invoking extended period is not sustainable. The relevant portion of the said 

order is extracted and given below: 

“10. In view of the above, we find that the Show Cause notice, being vague 
and not clear on facts, is not maintainable as held in Brindavan Beverages 
(supra). Further, two show Cause Notices have been issued on the basis of 
audit objections. It has been held in several cases that extended period cannot 
be invoked, if the show cause notice is issued on the basis of an audit 
objection. Further, extended period was invoked in both the Show Cause 
Notices. Extended period cannot be in any way, in the subsequent show Cause 
Notice as held in Nizam Sugar Factory (supra). We find that Commissioner 
himself held, vide OIO dated 17.11.2017, adjudicating the first Show Cause 
Notice, that extended period cannot be invoked. Therefore, it is certain that 
extended period cannot be invoked in the subsequent Show Cause Notice. 
Learned Commissioner finds that 

6.11 I further find that, the demand in the present case is for the period 
2011-12 to 2013-14 and the impugned show cause notice was issued on 
29.03.2016 however, the facts were known to the department during the 
earlier audit conducted in February 2013. I do not find any gravity in the 
allegation made in the show cause notice that "the said evasion was 
unearthed by the department during the course of audit of the records of the 
party". In fact, the procedural lapse had already been observed and recorded 
in the earlier audit report dated 20.05.2013. 
 
6.12 Further, the party vide its letter dated 31.03.2014 has informed the 
department as under- 
Since, we had opted for the option available under clause (ii) of sub-rule (3) 
of rule 6 of CENVAT Credit Rules, 2004. However, from 01.04.2014, we have 
continued this practice and have started maintaining separate set of books". 

 
In such circumstances, I hold that the extended period of limitation under 
Section 73(1) has been wrongly invoked and the impugned demand is not 
sustainable and is time barred on this ground also." 
 
11. In view of the above, we are of the considered opinion that the Show 
cause Notice is not maintainable on limitation. Taking in to account other 
factors that the Show Cause Notice is vague and Non-specific, the same does 
not have any chance of survival. As such, remitting the matter back to the 
Commissioner (Appeals) is not going to serve any fruitful purpose. On the 
contrary, it would continue the litigation endlessly, without a reason. 
Therefore, we are of the considered opinion that the impugned Show Cause 
Notice is liable to be set aside. Therefore, the impugned OIO and OIA are not 
maintainable. The only way left for us, in the interest of Justice, is to allow the 
appeal. We do so. 

 
9.8 I further find that in the case of Uniworth Textiles Limited (supra), the 

Hon’ble Supreme Court have held that there is no ground for invocation of 

extended period of limitation, since there is no case of ‘wilful suppression’ 

etc. The relevant paragraphs of the said case is given below: 
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“18. We are in complete agreement with the principle enunciated in the 
above decisions, in light of the proviso to Section 11A of the Central Excise 
Act, 1944. However, before extending it to the Act, we would like to point out 
the niceties that separate the analogous provisions of the two, an issue which 
received the indulgence of this Court in Associated Cement Companies 
Ltd. v. Commissioner of Customs - (2001) 4 SCC 593, at page 619 = 2001 
(128) E.L.T. 21 (S.C.) in the following words :- 

“53… Our attention was drawn to the cases of CCE v. Chemphar Drugs and 
Liniments - (1989) 2 SCC 127, Cosmic Dye Chemical v. CCE - (1995) 6 SCC 
117, Padmini Products v. CCE - (1989) 4 SCC 275, T.N. Housing Board v. CCE - 
1995 Supp (1) SCC 50 and CCE v. H.M.M. Ltd. (supra). In all these cases the 
Court was concerned with the applicability of the proviso to Section 11-A of the 
Central Excise Act which, like in the case of the Customs Act, contemplated the 
increase in the period of limitation for issuing a show-cause notice in the case of 
non-levy or short-levy to five years from a normal period of six months... 
 
54. While interpreting the said provision in each of the aforesaid cases, it was 
observed by this Court that for proviso to Section 11-A to be invoked, the 
intention to evade payment of duty must be shown.  

 
This has been clearly brought out in Cosmic Dye Chemical case where the 
Tribunal had held that so far as fraud, suppression or misstatement of facts 
was concerned the question of intent was immaterial. While disagreeing with 
the aforesaid interpretation this Court at p. 119 observed as follows : (SCC 
para 6) 
 
‘6. Now so far as fraud and collusion are concerned, it is evident that the 
requisite intent, i.e., intent to evade duty is built into these very words. So far 
as misstatement or suppression of facts are concerned, they are clearly qualified 
by the word ‘wilful’ preceding the words ‘misstatement or suppression of facts’ 
which means with intent to evade duty. The next set of words ‘contravention of 
any of the provisions of this Act or Rules’ are again qualified by the immediately 
following words ‘with intent to evade payment of duty’. It is, therefore, not 
correct to say that there can be a suppression or misstatement of fact, which is 
not wilful and yet constitutes a permissible ground for the purpose of the proviso 
to Section 11-A. Misstatement or suppression of fact must be wilful.’ 
The aforesaid observations show that the words “with intent to evade payment 
of duty” were of utmost relevance while construing the earlier expression 
regarding the misstatement or suppression of facts contained in the proviso. 
Reading the proviso as a whole the Court held that intent to evade duty was 
essentially before the proviso could be invoked. 
55. Though it was sought to be contended that Section 28 of the Customs Act 
is in pari materia with Section 11-A of the Excise Act, we find there is one 
material difference in the language of the two provisions and that is the words 
“with intent to evade payment of duty” occurring in proviso to Section 11-A of 
the Excise Act which are missing in Section 28(1) of the Customs Act and the 
proviso in particular... 
56. The proviso to Section 28 can inter alia be invoked when any duty has not 
been levied or has been short-levied by reason of collusion or any wilful 
misstatement or suppression of facts by the importer or the exporter, his agent 
or employee. Even if both the expressions “misstatement” and “suppression of 
facts” are to be qualified by the word “wilful”, as was done in the Cosmic Dye 
Chemical case while construing the proviso to Section 11-A, the making of such 
a wilful misstatement or suppression of facts would attract the provisions of 
Section 28 of the Customs Act. In each of these appeals it will have to be seen 
as a fact whether there has been a non-levy or short-levy and whether that has 
been by reason of collusion or any wilful misstatement or suppression of facts 
by the importer or his agent or employee.” 

                        [Emphasis supplied] 
xxx   xxx   xxx   xxx 
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22. We are not persuaded to agree that this observation by the 
Commissioner, unfounded on any material fact or evidence, points to a finding 
of collusion or suppression or misstatement. The use of the word “willful” 
introduces a mental element and hence, requires looking into the mind of the 
appellant by gauging its actions, which is an indication of one’s state of 
mind. Black’s Law Dictionary, Sixth Edition (pp 1599) defines “willful” in the 
following manner :- 

“Willful. Proceeding from a conscious motion of the will; voluntary; 
knowingly; deliberate. Intending the result which actually comes to pass… 

 
An act or omission is “willfully” done, if done voluntarily and intentionally and 
with the specific intent to do something the law forbids, or with the specific 
intent to fail to do something the law requires to be done…” 
 
23. In the present case, from the evidence adduced by the appellant, one 
will draw an inference of bona fide conduct in favour of the appellant. The 
appellant laboured under the very doubt which forms the basis of the issue 
before us and hence, decided to address it to the concerned authority, the 
Development Commissioner, thus, in a sense offering its activities to 
assessment. The Development Commissioner answered in favour of the 
appellant and in its reply, even quoted a letter by the Ministry of Commerce in 
favour of an exemption the appellant was seeking, which anybody would have 
found satisfactory. Only on receiving this satisfactory reply did the appellant 
decide to claim exemption. Even if one were to accept the argument that the 
Development Commissioner was perhaps not the most suitable repository of 
the answers to the queries that the appellant laboured under, it does not take 
away from the bona fide conduct of the appellant. It still reflects the fact that 
the appellant made efforts in pursuit of adherence to the law rather than its 
breach. 
 
24. Further, we are not convinced with the finding of the Tribunal which 
placed the onus of providing evidence in support of bona fide conduct, by 
observing that “the appellants had not brought anything on record” to prove 
their claim of bona fide conduct, on the appellant. It is a cardinal postulate of 
law that the burden of proving any form of mala fide lies on the shoulders of 
the one alleging it. This Court observed in Union of India v. Ashok Kumar & 
Ors. - (2005) 8 SCC 760 that “it cannot be overlooked that burden of 
establishing mala fides is very heavy on the person who alleges it. The 
allegations of mala fides are often more easily made than proved, and the very 
seriousness of such allegations demand proof of a high order of credibility.” 
 
25. Moreover, this Court, through a catena of decisions, has held that the 
proviso to Section 28 of the Act finds application only when specific and explicit 
averments challenging the fides of the conduct of the assessee are made in 
the show cause notice, a requirement that the show cause notice in the present 
case fails to meet. In Aban Loyd Chiles Offshore Limited and Ors. (supra), this 
Court made the following observations : 
 

“21. This Court while interpreting Section 11-A of the Central Excise Act 
in Collector of Central Excise v. H.M.M. Ltd. (supra) has observed that in 
order to attract the proviso to Section 11-A(1) it must be shown that the 
excise duty escaped by reason of fraud, collusion or willful misstatement of 
suppression of fact with intent to evade the payment of duty. It has been 
observed : 
‘...Therefore, in order to attract the proviso to Section 11-A(1) it must be 
alleged in the show-cause notice that the duty of excise had not been levied 
or paid by reason of fraud, collusion or willful misstatement or suppression 



21 
E/87141/2023 

 
of fact on the part of the assessee or by reason of contravention of any of 
the provisions of the Act or of the Rules made thereunder with intent to 
evade payment of duties by such person or his agent. There is no such 
averment to be found in the show cause notice. There is no averment that 
the duty of excise had been intentionally evaded or that fraud or collusion 
had been practiced or that the assessee was guilty of wilful misstatement or 
suppression of fact. In the absence of any such averments in the show-cause 
notice it is difficult to understand how the Revenue could sustain the notice 
under the proviso to Section 11-A(1) of the Act.’ 
It was held that the show cause notice must put the assessee to notice which 
of the various omissions or commissions stated in the proviso is committed 
to extend the period from six months to five years. That unless the assessee 
is put to notice the assessee would have no opportunity to meet the case of 
the Department. It was held : 
...There is considerable force in this contention. If the department proposes 
to invoke the proviso to Section 11-A(1), the show-cause notice must put 
the assessee to notice which of the various commissions or omissions stated 
in the proviso is committed to extend the period from six months to 5 years. 
Unless the assessee is put to notice, the assessee would have no opportunity 
to meet the case of the department. The defaults enumerated in the proviso 
to the said sub-section are more than one and if the Excise Department 
places reliance on the proviso it must be specifically stated in the show-cause 
notice which is the allegation against the assessee falling within the four 
corners of the said proviso....” 

 

26. Hence, on account of the fact that the burden of proof of proving mala 
fide conduct under the proviso to Section 28 of the Act lies with the Revenue; 
that in furtherance of the same, no specific averments find a mention in the 
show cause notice which is a mandatory requirement for commencement of 
action under the said proviso; and that nothing on record displays a willful 
default on the part of the appellant, we hold that the extended period of 
limitation under the said provision could not be invoked against the appellant. 
 

27. In view of the afore-going discussion, the appeal is allowed and the 
decisions of the authorities below are set aside, leaving the parties to bear 
their own costs.” 
 

10.  In view of the foregoing discussions and on the basis of the orders 

passed by the Co-ordinate Benches of the Tribunal and the judgement 

delivered by the Hon’ble Supreme Court, I do not find any merits in the 

impugned order dated 31.05.2023 passed by the learned Commissioner 

(Appeals) to the extent it has not allowed condonation of delay in filing the 

appeal within 30 days permissible period on showing sufficient cause and in 

confirmation of adjudged demands by invoking extended period of limitation, 

by default.  

 
11. In the result, the impugned order dated 31.05.2023 is set aside and 

the appeal filed by the appellant is allowed in their favour.  

 
(Order pronounced in the open court on  20.12.2025)  

     
 

(M.M. Parthiban) 
Member (Technical) 

Sinha 


