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1.Heard Sri Sharad Pathak, learned Senior Advocate assisted by Sri
Mayank Pandey, learned counsel for the petitioner, learned AGA
appearing on behalf of the respondents no. 1 to 3, 5 & 6 and Sri Akbar
Ahmad, learned counsel for the respondent no. 4.

2. Instant criminal writ petition has been filed praying for the following
main reliefs:-

"(i) Issue a writ, order or direction in the nature of certiorari
quashing the impugned First Information Report dated
19.09.2025 lodged at Case Crime No. 0023 of 2025 at Police
Sation- Lucknow Sector Vigilance Establishment, Lucknow
under Sections 13 (1) (B) & 13 (2) of the Prevention of
Corruption Act, 1988, a copy of which is annexed as Annexure
No. 1 to thiswrit petition.

(ii) Issue a writ, order or direction in the nature of certiorari
guashing the impugned enquiry report dated 04.07.2025 together
with the impugned order dated 28.08.2025 passed by opposite
party no. 1, after summoning the original of the same from the
said opposite parties.
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(i) Issue a writ, order or direction in the nature of certiorari
guashing the impugned order dated 24.08.2022 and 25.08.2022
passed by Opposite Party No. 1, asis contained in Annexure No.
3 and & respectively to this writ petition, and all other
consequential action taken pursuant to it may also be set aside.”

3. Learned Senior Advocate appearing on behalf of the petitioner argues
that a perusal of the impugned First Information Report would indicate
that the said First Information Report has been lodged against the
petitioner by invoking the provisions of the Prevention of Corruption Act,
1988 (hereinafter referred to as "Act, 1988").

4. Contention of learned counsel for the petitioner is that the petitioner
was earlier working as a Manager, Gr-lll in the Uttar Pradesh Sahkari
Gram Vikas Bank Ltd and presently working as Deputy General Manager
in the same bank.

5. The impugned First Information Report has been lodged against the
petitioner under the provisions of Section 13 (1) (b) & 31 (2) of the Act,
1988 by aleging that athough from a valid legal sources, the amount
earned by the petitioner is approximately Rs. 2, 52,45,522.88/- but he has
spent an amount of Rs. 6,30,30,925.52/- during the period, and thus has
spent of amount of Rs. 3,77,85,372.64/- in excess. He also failed to
submit any satisfactory explanation for the same and in view of the
inquiry conducted against him, he has been found to be prima facie guilty
and his conduct falls within the ambit of the aforesaid sections of the Act,
1988.

6. Raising a chalenge to the impugned First Information Report, the
instant criminal writ petition has been filed.

7. The grounds for challenging the impugned First Information Report are
that (a) earlier for the same charges, a departmental inquiry had been
initiated against the petitioner by means of the charge sheet dated
06.09.2018, a copy of which is annexure 34 to the writ petition. The
charge no. 2 of the said charge sheet pertained to the charge of
disproportionate assets for which the impugned First Information Report
has been lodged. The said departmental inquiry resulted in an inquiry



CRLP No. 9586 of 2025

report dated 15.10.2018, a copy of which is annexure 36 to the writ
petition whereby the petitioner had been exonerated of all the charges and
which has been accepted by the disciplinary authority vide order dated
14.12.2018, a copy of which is annexure 39 to the writ petition.
Consequently, keeping in view the judgments of the Apex Court in the
cases of P.S.Rajia Vs. State of Bihar- (1996) 9 SCC 1, Radhy Shyam
Kgariwal Vs State of West Bengal- (2011) 11 SCC 581, Lokesh
Kumar Jain Vs. State of Rajasthan- (2013) 11 SCC 130, Ashok
Surendra Nath Tiwari Vs. Deputy Superintendent of Police- (2020) 9
SCC 636, J. Sekar Vs. Enforcement Directorate and Ors- (2022) 7
SCC 370, Kh Kamladini Vs. State of Maharashtra- (2025) SCC
Online SC 1176 & Gurubachan Singh Batta Vs. Central Bureau of
Investigation- (2025) SCC Online Delhi 7096 once the petitioner has
been exonerated in the departmental proceedings as such, the respondents
cannot proceed in the criminal proceedingdtria inasmuch as the
departmental proceedings proceed on the basis of preponderance of
probability while strict proof is required in a criminal trial. Further, once
on the basis of preponderance of probability itself, nothing has been found
against the petitioner consequently, there cannot be any occasion for any
charge being found against the petitioner in a crimina trial (b) the
petitioner is not a public servant as defined under Section 2 of the Act,
1988 and consequently, the First Information Report which has been
lodged against the petitioner under the provisions of the Act, 1988 is
beyond jurisdiction and (c) malafides.

8. With regard to mala fide, learned Senior Advocate appearing on behalf
of the petitioner has placed reliance on the judgment of the Apex Court in
the case of State of Haryana and Ors Vs. Ch. Bhajan Lal and Ors
1992 AIR 604 to contend that there is malicious prosecution against the
petitioner.

9. Elaborating the said ground, the argument of the learned Senior
Advocate appearing on behalf of the petitioner is that said First
Information Report has been lodged in order to deprive the petitioner
from promotion on the post of General Manager.

10. No other ground has been urged.
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11. On the other hand, Sri Akbar Ahmad, learned counsel for the
respondent no. 4 has described the lodging of the First Information Report
to be valid on the basis of the law laid down by the Apex Court in the
case of Govt. of Andhra Pradesh and OrsVs. P. Venku Reddy- (2022)
7 SCC 631 and the Act, 1988, as well as while placing reliance on
Sections 31-A & 124 of the Uttar Pradesh Co-operative Societies Act,
1965.

12. Elaborating the same, the argument of Sri Akbar Ahmad, |earned
counsel for the respondent no. 4 is that the Apex Court in the case of P.
Venku Reddy (supra) after considering the provisions of Section 2 of the
Act, 1988 wherein a First Information Report had been lodged against the
supervisor in the District Co-operative Central Bank Ltd under the
provisions of the Act, 1988 has held that once the said person is an
employee of the Co-operative bank which is controlled and aided by the
Government, he would be covered within the comprehensive definition of
"Public Servant" as contained in sub Clause (iii) of Clause (c) of Section 2
of the Act, 1988.

13. Argument is that once the petitioner himself admits that he is in
service of Co-operative bank as such, he would be covered by the
provisions of the Act, 1988.

14. Reliance has also been placed on the provisions of Sections 31-A &
124 of the Act, 1965 to contend that the officer of a Co-operative society
shall be deemed to be a Public Servant within the meaning of the Section
21 of the Indian Penal Code (In Short "1.P.C").

15. So far as the ground of the petitioner having been exonerated in the
departmental proceedings, Sri Ahmad, learned counsel for the respondent
no. 4 has attracted the attention of the Court towards the charge sheet, the
inquiry report & a final order passed by the disciplinary authority to
contend that the said charges had been segregated and it was nowhere
held that the petitioner is not guilty of the disproportionate assets and thus
mere exoneration in the departmental proceedings will not and cannot
restrain the respondents from lodging the First Information Report under
the provisions of the Act, 1988.
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16. So far as the ground of malice is concerned, it is contended that once
the petitioner has committed an act which is a criminal act under the
provisions of the Act, 1988 consequently, by no stretch of imagination
can it be said that lodging of the First Information Report would amount
to malice.

17. Heard the learned counsels appearing on behalf of the contesting
parties and perused the records.

18. From the arguments as raised by the learned counsels appearing on
behalf of the contesting parties and perusal of records it emerges that
admittedly the petitioner was earlier working as a Manager, Gr-l11 in the
bank and presently working as Deputy General Manager in the same
bank.

19. Earlier, a departmental charge sheet dated 06.09.2018 had been issued
to him which resulted in an inquiry report dated 15.10.2018 whereby as
per the learned counsel for the petitioner, he was exonerated of al the
charges which report has been accepted by the disciplinary authority vide
order dated 14.12.2018.

20. As per the learned Senior Advocate appearing on behalf of the
petitioner, when the charge sheet pertained to disproportionate assets and
the petitioner has been exonerated consequently, no criminal proceedings
can be initiated against him for the same charges on the ground that once
on the basis of preponderance of probability, which is the principle as
applicable in departmental proceedings, no charges were made out against
him as such, lodging of the First Information Report and a criminal case
against the petitioner is legally not permissible when the trial against the
petitioner in acriminal case would proceed on the basis of strict proof.

21. In this regard, reliance has been placed on the judgments of the Apex
Court asreferred to above.

22. The other ground taken by the learned Senior Advocate appearing on
behalf of the petitioner is the ground of malice i.e the sad First
Information Report has been lodged against him in order to deprive him
from promotion to the post of General Manager.
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23. However, the sheet anchor of the argument of the learned Senior
Advocate appearing on behalf of the petitioner is non applicability of the
Act, 1988 against him on the ground that he does not fall within the ambit
of being a"Public Servant".

24. The Court now proceeds to consider the three grounds as raised by the
learned Senior Advocate appearing on behalf of the petitioner.

25. So far as the ground of the petitioner not being a "Public Servant” is
concerned, much reliance has been placed by the learned Senior
Advocate appearing on behalf of the petitioner on the definition of a
"Public Servant" as given under Section 2 of the Act, 1988 which
according to him does not include an employee of the cooperative society/
bank which the petitioner admittedly is.

26. However, this aspect of the matter has already been considered
threadbare by the Apex Court in the case of P. Venku Reddy (supra)
wherein the Apex Court has held as under:-

"4. The High Court by the impugned Order quashed the
criminal case pending against the respondent no. 1 under the
1988 Act on the sole ground that the accused is not a 'public
servant' as defined in Sub-clause (ix) of Clause (c) of Section 2
of 'the 1988 Act'. In the opinion of the High Court, definition
contained in Sub-clause (ix) of Clause (c) of Section 2 of 'the
1988 Act' covers only President, Secretary and other office
bearers of a registered co-operative society engaged amongst
other businesses in banking. Section 2 of the 1988 Act with
relevant Clause (C) and Sub-clauses (iii) and (ix) read as
under :

"2. Ddfinition.-In this Act, unless the context
otherwise requires,-

(atob)

(c) 'Public Servant' means-
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(i) any person in the service or pay of a
corporation established by or under a Central,
Provincial or State Act, or an authority or a body
owned or controlled or aided by the Government or
a Government company as defined in section 617 of
the Companies Act, 1956 (1 of 1956);

(ix) any person who is the President, Secretary or
other office-bearer of a registered co-operative
society engaged in agriculture, industry, trade or
banking, receiving or having received any financial
aid from the Central Government or a State
Government or from any corporation established by
or under a Central, Provincial or Sate Act, or any
authority or body owned or controlled or aided by
the Government or a Government company as
defined in section 617 of the Companies Act, 1956
(1 of 1956)"

8. From the above quoted Sub-clause (ix) of Clause (c) of
section 2 of the 1988 Act, it is evident that in the expansive
definition of 'public servant’, elected office-bearers with
President and Secretary of a registered co-operative society
which is engaged in trade amongst others in 'banking' and
'receiving or having received any financial aid' from the
Central or Sate Government, are included although such
elected office- bearers are not servants in employment of the
co-operative societies. But employees or servants of a co-
operative society which is controlled or aided by the
government, are covered by Sub-clause (iii) of clause (c) of
Section 2 of the 1988 Act. Merely because such employees of
CO-oper ative societies are not covered by Sub-clause (ix) along
with holders of elective offices, High court ought not to have
overlooked that the respondent, who is admittedly an employee
of a co-operative bank which is controlled and aided by the
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government, is covered within the comprehensive definition of
‘public servant' as contained in Sub-clause (iii) of clause (c) of
Section 2 of the 1988 Act. It is not disputed that the
respondent\accused is in service of a co-operative Central
Bank which is an 'authority or body' controlled and aided by
the government.

9. It cannot be lost sight of that the 1988 Act, as its predecessor
that is the repealed Act of 1947 on the same subject, was
brought into force with avowed purpose of effective prevention
of bribery and corruption. The Act of 1988 which repeals and
replaces the Act of 1947 contains a very wide definition of
‘public servant' in Clause, (c) of section 2 of the 1988 Act. The
Satement of objects and Reasons contained in the Bill by
which the Act was introduced in the Legislature throws light on
the intention of the legidature in providing a very
comprehensive definition of word 'public servant'. Paragraph 3
of the statement of Objects and reasons reads..

"3. The hill, inter-alia, envisages widening the scope
of the definition of the expression 'public servant’,
incorporation of offences under sections 161 to 165
A of the Indian Penal Code, enhancement of
penalties provided for these offences and
incorporation of a provision that the order of the
trial court upholding the grant of sanction for
prosecution would be final if it has not already been
challenged and the trial has commenced. In order to
expedite the proceedings, provisions for day-to-day
trial of cases and prohibitory provisions with regard
to grant of stay and exercise of powers of revision
on interlocutory orders have been included.”

13. As a matter of fact, we find that the point arising before
us on the definition of 'public servant' that it does include
employee of a banking co-operative society which is
‘controlled or aided by the government' is clearly covered
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against the respondent/accused by the judgment in the case of
State of Maharashtra & Anrs. Vs Prabhakarrao and Anr.,

15, The appeals, therefore, succeed and are allowed. The
impugned order of the High Court dated 26.9.2001 is hereby
set aside. The trial court is directed to proceed with the trial of
the case against the respondent with law."

(emphasis by the Court)

27. From a perusal of the aforesaid judgment it clearly emerges that the
Apex Court after considering the provisions of Section 2 (c) (iii) & (ix) of
the Act, 1988 has held that the Section 2 (c) (ix) of the Act, 1988 has got
an expansive definition of "Public Servant", elected office bearers with
the President and Secretary of a registered cooperative society engaged in
grade amongst othersin "Banking" and "receiving or having received any
financial aid from the Central or State Government” and that there cannot
be any occasion to over look that the employee of a cooperative bank
which is control and aided by the Government is covered within the
comprehensive definition of "Public Servant” as contained in the
aforesaid clause of the Act, 1988. Interestingly, learned Senior Advocate
appearing on behalf of the petitioner has admitted that the petitioner isin
service of the cooperative bank.

28. This aspect of the matter can also be understood after considering
Sections 31-A & 124 of the Act, 1965. For the sake of convenience,
Section 31 (A) of the Act, 1965 is reproduced below:-

"31-A. Appointment of Managing Director instead of
Secretary for Apex Societies.--

(1) For every apex society there shall be, instead of a
Secretary, a Managing Director who shall be a Government
servant not below the rank of a Class | Officer, nominated by
the State Government, and his services shall be deemed to be
on deputation with the society and his salary and allowances,
as determined by the Sate Government, shall be paid from the
funds of the society.

(2) The Managing Director shall be ex officio member of the
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Committee of Management.

(3) All references in the Act to Secretary shall in relation to an
apex society be construed, wherever practicable, as references
to the Managing Director.

(4) The Managing Director shall be the Chief Executive Officer
of the apex society and subject to such control of the
Committee of Management and the Chairman, as may be
provided in the rules and the bye-laws of the society, he shall
have the following duties and responsibilities, namely--

(i) to have general control over the administration of the
society;

(i) to convene meetings of the Committee of Management and
the general body:

(iii) to receive all moneys and securities on behalf of the
society and to make arrangements for the proper maintenance
and custody of cash balances and other properties of the
society;

(iv) to endorse and transfer promissory notes, Government and
other securities and to endor se, sign and negotiate cheques and
other negotiable instruments on behalf of the society;

(V) to be responsible for the general conduct, supervision and
management of the day-to-day business and affairs of the
society;

(vi) to sign all deposit receipts and operate the accounts of the
society with banks;

(vii) to sign all bonds and agreements in favour of the society;
(viii) to create, subject to provisions contained in the budget of
the society, Class Il and class IV posts for a period of 3
months and to make, as appointing authority, recruitment
thereto through the Board as provided in the regulations
framed by the State Government in exercise of the powers
under subsection (2) of Section 122;

(iX) to determine the powers, duties and responsibilities of the
empl oyees of the society;

(X) to institute, conduct, defend, compound or abandon any suit
or other legal proceeding by or against the society or
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otherwise concerning the affairs of the society and also to
compound and allow time for payment or satisfaction of any
claims or demand by or against the society;

(xi) subject to the regulations, if any, which may be framed by
the Committee of Management to enter into negotiations and
sanction contracts up to the value of Rs. 5 lakhs each during
the construction phase and up to Rs. 2%z lakhs each thereafter
and to do all such acts, deeds and things in the name of and on
behalf of the society in relation to any of the matters aforesaid
for the purposes of the society;

(xii) to delegate all or any of the powers, authorities and
discretions vested in him to an employee or employees of any
society, subject to the ultimate control and authority being
retained by him."

29. Likewise, Section 124 of the Act, 1965 reads as under:-

" Section 124 - Registrar and others Officers to be public
servants- The Registrar, or any person appointed or authorised
to conduct audit under Section 64 or to hold enquiry under
Section, 65 or to make inspection, under Section 66, are
authorised under Section 123 to conduct inspection, an
arbitrator or a member of the board of arbitrators to whom
any dispute is referred under Section 71, or a member of the
Tribunal or a liquidator, or any person authorised by the
Registrar under Section 93 to make attachment and sale 1[or
any officer of a co-operative Society] shall be deemed to be
public servant within the meaning of Section 21 of the Indian
Penal Code (Act XLV of 1860)."

30.From a perusal of the Section 31 (A) of the Act, 1965 it emerges that
in every Apex Society, the Managing Director shall be a Government
servant not below the rank of a Class | officer to be nominated by the
State Government and that he would be on deputation with the society
and his salary and allowances shall be paid from the funds of the society.
Section 31 (4) would indicate that the Managing Director would be
having a general control over the administration of the society with the
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duties and responsibilities of the said Managing Director aso including
the duty to receive all money's and securities on behalf of the society and
to be responsible for the general conduct, supervision and management of
the society etc. The Managing Director being nominee of the State
Government thus indicates the control of the State Government over the
society.

31. A perusal of Section 124 of the Act, 1965, however clinches the issue.
Section 124 of the Act, 1965 clearly indicates that every officer of a
cooperative society shall be deemed to be a Public Servant within the
meaning of Section 21 of the Indian Penal Code. The words "or any
officer of a cooperative society" as finds placed in Section 124 of the Act,
1965 have been inserted by the U.P.Act No. 12 of 1990.

32. The Court has gone through the statement and objects of the
Amendment Act, 1990 which on reproduction reads as under:-

"[U.P.Act No. 12 of 1990 ; 1990 LLT-1V-119]

THE UTTAR PRADESH CO-OPERATIVE SOCIETIES
(SECOND AMENDMENT) ACT, 1990

Prefatory Note-Statement of Objects and Reasons- The terms of
the Administrators appointed by the Registrar of the
management of the affairs of the co-operative societies under
sub-section (4) of Section 29 of the Uttar Pradesh Co-operative
Societies Act, 1965 and of the committee or administrators,
appointed under sub-section (3) of Section 35 of the said Act is
going to expire on June 30, 1990. The elections of the primary
co-operative societies and district level co-operative societies
have been held, but due to some unavoidable reasons it is not
possible to hold elections of the Apex co-operative Societies
and to complete the reconstitution of the Committee of
Management by June 30, 1990. It has, therefore, been decided
to extend the term of the existing arrangement up to December
31,1990.

2. Section 34 of the said Act empower s the State Gover nment to
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nominate two persons on the Committee of Management of
those co-operative societies, where the State Government has
subscribed in the share capital. Snce it is very difficult for the
Government to make nominations at Sate level in the primary
co-operative societies which are very large in number, it has
also been decided to enable the State Government to delegate
its power of nomination to any authority specified by it in that
behalf.

3. It has further been decided to amend Section 124 of the
said Act to declare the officers of the co-operative societies as
Public Servants.

4. The Uttar Pradesh Co-operative Societies (Second
Amendment) Bill, 1990 is introduced accordingly."

(emphasis by the Court)

33. From a perusal of Clause 3 of the statement of objects and reasons of
the Second Amendment Act, 1990 it emerges that a decision has been
taken to amend Section 124 of the Act, 1965 to declare the officers of
the co-oper ative societies as Public Servants meaning thereby that vide
the said amendment made in the year 1990, the officers of the co-
operative society are deemed to be a Public Servant within the meaning of
Section 21 of the Indian Penal Code and consequently, the petitioner
being admittedly an officer of the co-operative society would thus also
fall within the ambit of Public Servant as defined under the Act, 1988.

34. In the instant case, the First Information Report has been lodged
against the petitioner under the provisions of the Act, 1988. Accordingly,
keeping in view the law laid down by the Apex Court in the case of
Central Bureau of Investigation Bank Securities and Fraud Cell Vs.
Ramesh Gelli and Ors- (2016) 3 SCC 788 wherein the Apex Court has
held after considering the statement of objects and reasons of the
Prevention of Corruption Act Bill that it has been introduced to widen the
scope of the definition of 'public servant' and after placing reliance on its
earlier judgment in the case of Venku Reddy (supra) the Apex Court
after considering Section 2 (b) of the Act, 1988 and after interpreting the
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word 'public duty' held that definition of 'public duty' is wide and
discharge of duties in which the State, the public or the community at
large has an interest, has been brought within the ambit of an expression
‘public duty'. Thus it is apparent that clearly, provisions of Act, 1988
would be applicable on the petitioner also.

35. For the sake of convenience, the relevant observations of the Apex
Court in the case of Ramesh Gelli (supra) are reproduced below:-

"15. From the Statement of Objects and Reasons of the P.C.
Bill it is clear that the Act was intended to make the anti
corruption law more effective by widening its coverage. It is
also clear that the Bill was introduced to widen the scope of the
definition of 'public servant'. Before P.C.Act, 1988 it was the
Prevention of Corruption Act, 1947 and Sections 161 to 165A
in Chapter IX of IPC which were governing the field of law
relating to prevention of corruption. The Parliament repealed
the Prevention of Corruption Act, 1947 and also omitted
Section 161 to 165A of 1.P.C as provided under Sections 30 &
31 of P.C. Act, 1988. Snce a new definition of 'public servant'
is given under P.C.Act, 1988 it is not necessary here to
reproduce the definition of 'public servant' given in Section 21
of IPC.

16. Section 2 (c¢) of P.C. Act, 1988, which holds the field,
defines 'public servant' as under: -

"2.(c) "public servant" means-

(i) any person in the service or pay of the Government or
remunerated by the Government by fees or commission for the
performance of any public duty;

(if) any person in the service or pay of a local authority;(iii)
any person in the service or pay of a corporation established
by or under a Central, Provincial or Sate Act, or an authority
or a body owned or controlled or aided by the Government or
a Government company as defined in section 617 of the
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Companies Act, 1956;

(iv) any Judge, including any person empowered by law to
discharge, whether by himself or as a member of any body of
persons, any adjudicatory functions;

(v) any person authorised by a court of justice to perform any
duty, in connection with the administration of justice, including
a liquidator, receiver or commissioner appointed by such
court;

(vi) any arbitrator or other person to whom any cause or
matter has been referred for decision or report by a court of
justice or by a competent public authority;

(vii) any person who holds an office by virtue of which he is
empower ed to prepare, publish, maintain or revise an electoral
roll or to conduct an election or part of an election;

(viii) any person who holds an office by virtue of which he is
authorised or required to perform any public duty;

(iX) any person who is the president, secretary or other office-
bearer of a registered cooperative society engaged in
agriculture, industry, trade or banking, receiving or having
received any financial aid from the Central Government or a
Sate Government or from any corporation established by or
under a Central, Provincial or State Act, or any authority or
body owned or controlled or aided by the Government or a
Government company as defined in Section 617 of the
Companies Act, 1956;

(x) any person who is a chairman, member or employee of any
Service Commission or Board, by whatever name called, or a
member of any selection committee appointed by such
Commission or Board for the conduct of any examination or
making any selection on behalf of such Commission or Board,;

(xi) any person who is a Vice-Chancellor or member of any
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governing body, professor, reader, lecturer or any other
teacher or employee, by whatever designation called, of any
University and any person whose services have been availed of
by a University or any other public authority in connection
with holding or conducting examinations,

(xii) any person who is an office-bearer or an employee of an
educational, scientific, social, cultural or other institution, in
whatever manner established, receiving or having received any
financial assistance from the Central Government or any State
Government, or local or other public authority.

17. Above definition shows that under Clause (viii) contained
in Section 2 (c) of P.C. Act, 1988 a person who holds an office
by virtue of which he is authorized or required to perform any
public duty, is a public servant. Now, for the purposes of the
present case this court is required to examine as to whether the
chairman/managing director or executive director of a private
bank operating under licence issued by RBI under Banking
Regulation Act, 1949 held/holds an office and performed
/performs public duty so as to attract the definition of 'public
servant' quoted above.

18. Section 2 (b) of P.C. Act, 1988 defines 'public duty’ as
under:

"public duty" means a duty in the discharge of which the Sate,
the public or the community at large has an interest”.

25. In Manish Trivedi Vs. Sate of Rajasthan which pertains to
a case registered against a councillor under Prevention of
Corruption Act, 1988, this Court, while interpreting the word
"public servant”, made following observations: -

"14. Section 87 of the Rajasthan Municipalities Act, 1959
makes every Member to be public servant within the meaning
of Section 21 of the Penal Code, 1860 and the same reads as
follows:
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"87. Members, etc. to be deemed 12 (2014) 14 SCC 420 public
servants—(1) Every member, officer or servant, and every
lessee of the levy of any municipal tax, and every servant or
other employee of any such lessee shall be deemed to be a
public servant within the meaning of Section 21 of the Penal
Code, 1860 (Central Act 45 of 1860).

(2) The word 'Government' in the definition of 'legal
remuneration’ in Section 161 of that Code shall, for the
purposes of sub-section (1) of this section, be deemed to
include a Municipal Board." From a plain reading of the
aforesaid provision it is evident that by the aforesaid section
the legislature has created a fiction that every Member shall be
deemed to be a public servant within the meaning of Section 21
of the Penal Code. It is well settled that the legidature is
competent to create a legal fiction. A deeming provision is
enacted for the purpose of assuming the existence of a fact
which does not really exist. When the legislature creates a
legal fiction, the court has to ascertain for what purpose the
fiction is created and after ascertaining this, to assume all
those facts and consequences which are incidental or
inevitable corollaries for giving effect to the fiction. In our
opinion, the legislature, while enacting Section 87 has, thus,
created a legal fiction for the purpose of assuming that the
Members, otherwise, may not be public servants within the
meaning of Section 21 of the Penal Code but shall be assumed
to be so in view of the legal fiction so created. In view of the
aforesaid, there is no escape from the conclusion that the
appellant is a public servant within the meaning of Section 21
of the Penal Code.

XXX XXX XXX

16. Under the scheme of the Rajasthan Municipalities Act it is
evident that the appellant happens to be a Councillor and a
Member of the Board. Further in view of language of Section
87 of the Rajasthan Municipalities Act, he is a public servant



CRLP No. 9586 of 2025
18

within the meaning of Section 21 of the Penal Code. Had this
been a case of prosecution under the Prevention of Corruption
Act, 1947 then this would have been the end of the matter.
Section 2 of this Act defines "public servant” to mean public
servant as defined under Section 21 of the Penal Code.
However, under the Prevention of Corruption Act, 1988 , with
which we are concerned in the present appeal, the term "public
servant” has been defined under Section 2 (c) thereof. In our
opinion, prosecution under this Act can take place only of such
persons, who come within the definition of public servant
therein. The definition of "public servant” under the Prevention
of Corruption Act, 1947 and Section 21 of the Penal Code is of
no consequence. The appellant is sought to be prosecuted
under the the Prevention of Corruption Act, 1988 and, hence,
to determine his status it would be necessary to look into its
interpretation under Section 2 (c) thereof, read with the
provisions of the Rajasthan Municipalities Act.

XXX XXX XXX

19. The present Act (the 1988 Act) envisages widening of the
scope of the definition of the expression "public servant”. It
was brought in force to purify public administration. The
legislature has used a comprehensive definition of "public
servant” to achieve the purpose of punishing and curbing
corruption among public servants. Hence, it would be
inappropriate to limit the contents of the definition clause by a
construction which would be against the spirit of the statute.
Bearing in mind this principle, when we consider the case of
the appellant, we have no doubt that he is a public servant
within the meaning of Section 2 (c) of the Act. Clause (viii) of
Section 2 (c) of the present Act makes any person, who holds
an office by virtue of which he is authorised or required to
perform any public duty, to be a public servant. The word
"office” is of indefinite connotation and, in the present context,
it would mean a position or place to which certain duties are
attached and has an existence which is independent of the
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persons who fill it. Councillors and Members of the Board are
positions which exist under the Rajasthan Municipalities Act. It
IS independent of the person who fills it. They perform various
duties which are in the field of public duty. From the
conspectus of what we have observed above, it is evident that
appellant is a public servant within Section 2 (c) (viii) of the
Prevention of Corruption Act, 1988."

26. At the end it is relevant to mention that in the case of Gowt.
of AP and Ors Vs. Venku Reddy (supra), in which while
interpreting word ‘public servant' this court has made
following observations:

"12. In construing the definition of "public servant” in clause
(c) of Section 2 of the 1988 Act, the court isrequired to adopt a
purposive approach as would give effect to the intention of the
legidlature. In that view the Statement of Objects and Reasons
contained in the Bill leading to the passing of the Act can be
taken assistance of. It gives the background in which the
legislation was enacted. The present Act, with a much wider
definition of "public servant”, was brought in force to purify
public administration. When the legisature has used such a
comprehensive definition of "public servant” to achieve the
purpose of punishing and curbing growing corruption in
government and semi-government departments, it would be
appropriate not to limit the contents of the definition clause by
construction which would be against the spirit of the statute.
The definition of "public servant”, therefore, deserves a wide
construction. (See Sate of M.P Vs. Shri Ram Sngh

27. 24. In the light of law laid down by this court as above, it is
clear that object of enactment of P.C.Act, 1988 was to make the
anti corruption law more effective and widen its coverage. In
view of definition of public servant in Section 46A of Banking
Regulation Act, 1949 as amended the Managing Director and
Executive Director of a Banking Company operating under
licence issued by Reserve Bank Of India, were already public
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servants, as such they cannot be excluded from definition of
‘public servant'. We are of the view that over the general
definition of 'public servant' given in Section 21 of IPC, it isthe
definition of 'public servant' given in the P.C.Act, 1988 read
with Section 46-A of Banking Regulation Act, which holds the
field for the purposes of offences under the said Act. For
banking business what cannot be forgotten is Section 46A of
Banking Regulation Act, 1949 and merely for the reason that
Sections 161 to 165A of IPC have been repealed by the
P.C.Act, 1988, relevance of Section 46A of Banking Regulation
Act, 1949, isnot lost.

30. Therefore, having considered the submissions made before
us, and after going through the papers on record, and further
keeping in mind the Satement of Objects and Reasons of the
Bill relating to Prevention of Corruption Act, 1988 read with
Section 46A of Banking Regulation Act, 1949, we are of the
opinion that the courts below have erred in law in holding that
accused Ramesh Gelli and Sidhar Subasri, who were
Chairman/Managing Director and Executive Director of GTB
respectively, were not public servants for the purposes of
Prevention of Corruption Act, 1988. As such, the orders
impugned are liable to be set aside. Accordingly, without
expressing any opinion on final merits of the cases before the
trial courts in Mumbai and Delhi, Criminal Appeal Nos. 1077-
1081 of 2013 filed by CBI, are allowed, and Writ Petition
(Crl.) No. 167 of 2015 stands dismissed.”

36. Likewise, the Apex Court in the case of State of Gujarat Vs.
Manusukhbhai Kanjibhai Shah- (2020) 20 SCC 360 has held as under:-

"44. As discussed earlier, the object of the PC Act was not only
to prevent the social evil of bribery and corruption, but also to
make the same applicable to individuals who might
conventionally not be considered public servants. The purpose
under the PC Act was to shift focus from those who are
traditionally called public officials, to those individuals who
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perform public duties. Keeping the same in mind, as rightly
submitted by the learned senior counsel for the appellant State,
it cannot be stated that a "Deemed University" and the officials
therein, perform any less or any different a public duty, than
those performed by a University smpliciter, and the officials
therein.

45. Therefore, for all the above reasons, we are of the opinion
that the High Court was incorrect in holding that a "Deemed
University" is excluded from the ambit of the term "University"
under Section 2 (c) (xi) of the PC Act.

46. Having come to the above conclusion, in the present case,
the pivotal question is whether the appellant trustee in the
Board of 'Deemed to be University' is a 'public servant'
covered under Section 2 (c) of the PC Act. Recently, this Court
in the case of CBI Vs. Ramesh Gelli (2016) 3 SCC 788, dealt
with the question as to whether Chairman, Directors and
officers of a private bank before its amalgamation with a
public sector bank, can be classified as public servants for
prosecution under the PC Act While dealing with the aforesaid
proposition of law, the Court analysed the purpose and scope
of the PC Act and made the following observations:

"*15. From the Statement of Objects and Reasons of the PC Bill
it is clear that the Act was intended to make the anticorruption
law more effective by widening its coverage. It is also clear
that the Bill was introduced to widen the scope of the definition
of "public servant". Before the PC Act, 1988 it was the
Prevention of Corruption Act, 1947 and Sections 161 to 165A
in Chapter IX IPC which were governing the field of law
relating to prevention of corruption. Parliament repealed the
Prevention of Corruption Act, 1947 and also omitted Sections
161 to 165A IPC as provided under Sections 30 and 31 of the
PC Act, 1988. Snce a new definition of "public servant" is
given under the PC Act, 1988 it is not necessary here to
reproduce the definition of "public servant” given in Section 21
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IPC.

17. The above definition shows that under sub clause (viii)
contained in Section 2 (c) of the PC Act, 1988, a person who
holds an office by virtue of which he is authorised or required
to perform any public duty, is a public servant. Now, for the
purposes of the present case this Court is required to examine
as to whether the Chairman/Managing Director or Executive
Director of a private bank operating under licence issued by
RBI under the Banking Regulation Act, 1949 held/holds an
office and performed/performs public duty so as to attract the
definition of "public servant" quoted above." (emphasis
supplied)

47. This Court in the case of P.V. Narasmha Rao Vs. Sate
(CBI/SPE) (1998) 4 SCC 626, has clarified the word "office" in
the following manner:

"61. ... The word 'office’ is normally understood to mean 'a
position to which certain duties are attached, especially a
place of trust, authority or service under constituted authority'.
(See Oxford Shorter English Dictionary, 3rd Edn., p. 1362.) In
McMillan v. Guest, (1942) 1 All ER 606 (HL), Lord Wright has
said:

'...The word "office” is of indefinite content. Its various
meanings cover four columns of the New English Dictionary,
but | take as the most relevant for purposes of this case the
following:

"A position or place to which certain duties are attached,
especially one of a more or less public character."' In the same
case Lord Atkin gave the following meaning:

'..."an office or employment which was subsisting, permanent,
substantive position, which had an existence independent of the
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person who filled it, which went on and was filled in succession
by successive holders."' In Statesman (P) Ltd V. H.R.Deb, AIR
1968 SC 1495 and Mahadeo v. Shantibhai, (1969) 2 SCR 422
this Court has adopted the meaning given by Lord Wright
when it said:

'‘An office means no more than a position to which certain
duties are attached.”

48. This Court in the case of Manish Trivedi Vs. Sate of
Rajasthan (2014) 14 SCC 420 further elucidated upon the
ambit of the phrase "public servant" by stressing upon the
relevance of "office”, wherein the emphasis was upon the
duties performed. The Court noted therein:

"19. The present Act (the 1988 Act) envisages widening of the
scope of the definition of the expression "public servant”. It
was brought in force to purify public administration. The
legislature has used a comprehensive definition of "public
servant” to achieve the purpose of punishing and curbing
corruption among public servants. Hence, it would be
Inappropriate to limit the contents of the definition clause by a
construction which would be against the spirit of the statute.
Bearing in mind this principle, when we consider the case of
the appellant, we have no doubt that he is a public servant
within the meaning of Section 2 (c) of the Act. Clause (viii) of
Section 2 (c) of the present Act makes any person, who holds
an office by virtue of which he is authorised or required to
perform any public duty, to be a public servant. The word
"office" is of indefinite connotation and, in the present context,
it would mean a position or place to which certain duties are
attached and has an existence which is independent of the
persons who fill it." (emphasis supplied)

49. In order to appreciate the amplitude of the word "public
servant”, the relevance of the term "public duty" cannot be
disregarded. "Public duty" is defined under Section 2 (b) of the
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PC Act, which is reproduced below:

2(b) 'public duty' means a duty in the discharge of which the
Sate, the public or the community at large has an interest.

50. Evidently, the language of Section 2 (b) of the PC Act
indicates that any duty discharged wherein State, the public
or community at large has any interest is called a public duty.
The first explanation to Section 2 further clarifies that any
person who fallsin any of the categories stated under Section
2 is a public servant whether or not appointed by the
government. The second explanation further expands the
ambit to include every person who de facto discharges the
functions of a public servant, and that he should not be
prevented from being brought under the ambit of public
servant due to any legal infirmities or technicalities.”

(emphasis by the Court)

37. Interestingly, the Apex Court in the case of Manusukhbhai
Kanjibhai Shah (supra) has categoricaly held in paragraph 50 of its
judgment that the first explanation of Section 2 of the Act, 1988 expands
the ambit to include every person who de facto discharges the functions of
a public servant and that he should not be prevented from being brought
under the ambit of public servant due to any lega infirmities or
technicalities.

38. Even otherwise the matter pertains to corruption. The Apex Court in
the case of State of Maharashtra and Ors Vs. Brijlal Sadasukh
Modani- (2016) 4 SCC 417 has held that under Section 2 (c) of the Act,
1988, the definition of "Public Servant"” has to be given purposive
construction and the concept in entirety has to be understood in the
backdrop of corruption. After placing reliance on its earlier judgment in
the case of State of Madhya Pradesh Vs.Ram Singh- (2000) 5 SCC 88,
the Apex Court has held as under:-

"25. In Sri Ram Sngh (supra), this Court had to say this:-
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"Corruption in a civilised society is a disease like
cancer, which if not detected in time, is sure to
maliganise (sic) the polity of the country leading to
disastrous consequences. It is termed as a plague
which is not only contagious but if not controlled
spreads like a fire in a jungle. Its virus is compared
with HIV leading to AIDS being incurable. It has
also been termed as royal thievery. The socio-
political system exposed to such a dreaded
communicable disease is likely to crumble under its
own weight. Corruption is opposed to democracy
and social order, being not only anti-people, but
aimed and targeted against them. It affects the
economy and destroys the cultural heritage. Unless
nipped in the bud at the earliest, it is likely to cause
turbulence — shaking of the socio-economic-
political system in an otherwise healthy, wealthy,
effective and vibrating society."

39. Accordingly, keeping in view the aforesaid discussion, it is apparent
that the petitioner clearly falls within the ambit of being a "Public
Servant" as defined under Section 2 (c) of the Act, 1988. Thus, the said
ground is rejected.

40. So far as the ground taken by the learned Senior Advocate of the
petitioner having been exonerated in the departmental proceedings with
the result that the criminal proceedings cannot be lodged against him, the
said ground is also found to be patently misconceived and rejected.

41. The reasons are not far to seek.

42. The charge sheet dated 06.09.2018 had been issued to the petitioner
on four charges. The charge no. 2 has been relied on by the learned Senior
Advocate appearing on behalf of the petitioner, to indicate that the said
charge pertains to the same charge for which the impugned First
Information Report has been lodged.

43. For the sake of convenience, the charge no. 2 of the charge sheet
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dated 06.09.2018 reads as under:-
" 3R T¥eT- 2

mﬁﬁwﬁ%ﬁ'ﬁﬁﬁaaaﬁ%wﬁmﬁgﬂ%%ﬁ
S & 32T ¥ JoYo HehR| FHfd HaHTEet 1968 & HaA-79 Td
3.Y. HEHR! I fdehtd ddh wHaRl dd1 [HamEet 2013 & [aq
G&AT- 73(1) & IR FEURE] 0 dieh {9aR01 Tcdeh HHAR! G
§e & TY 3 ol TEId fohdl ST ol WU 81 U [9%g T8
freprd ¢ fob STUA IoTo Hegehrl I {derd dab | Far [gdi &
U SAeRUT R YRR T SHARG] &1 Icig ok ide 9
ARG T & Hphd FHUR I Sl &1 HaT H Ed 5 AU G-
;d%{lq SI9- HEYE I TS, H ATgociodTgo Thl HTeH ol ST &l
|

G AU IA-3Tded FFIFAd] ol dTiteh fdaruT Fem Al ol
UEd el {1 81 39 UHR F AU YE 3RRUI, HiHS FHARET &
U1 3R Jo¥o HEHR HHA HHARI Hal HIHAEI1975 &
fafgs- 79 Td d wHER JaaEEe 2013 & aw He-
73(1) & WEYTI T Iecia e oh QS 1"

44. A perusal of the said charge would indicate that the petitioner has
been charged of having indulged in corruption and having exploited the
employees to accumulate disproportionate assets and of having indulged
in other profession like running ITI in Kanpur and Lucknow and for not
having given the details of his movable and immovable property to the
competent authority.

45. The inquiry officer vide report dated 15.10.2018, so far as it pertains
to the petitioner having indulged in corruption and having accumulated
disproportionate assets, has indicated that in the preliminary inquiry that
had been conducted, the inquiry officer had specifically indicated that he
IS not competent to hold an inquiry in this regard rather it is either the
Income tax department or some agency which is competent. For the sake
of convenience, the relevant findings of the inquiry officer are reproduced
below:-

Lo ot guN W, Weew wEnedd (R w
fwEaRdiet &1 AR "YTER § Afta g 9 [ a4
At dufa” &1 o e urafies S wat sfw A gd 7 &
e & 3 o & 3o fawa Y i ¥g 9 wem Té 71 uiq 98
T He MEHT AT 3eaEr =g Toidr g 9&H gl
fRrraEatst 7 st g & faeg YR Td FAg FHAOE &
Icdis Hedlt U 3R F Are Rt Wb T |18 Eqa el
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forar 21 7@ fAudia it < J 319 Tgwe i UsYRT S E U R
FHAug d2 (FUR) wd fF3 € AdTa YTER Td &As
FHATIAT o IS o STRIT et YIS Tl bl AT Fehl |

ofl <% | TR | el foh Ich GRT S FET SRR *hokrokorokrok
qrEr T oft foh ok Bl TUAT § HS b doh & fohdA wHATRAT /
ARGl gRT ASId U ol qures(ad_dtes faawoi e
TRt IUCTsY TRt T 82 §dch 3T H doh gIRT IUctsy Tl
T e H fetar T € o et # Ul g g 9aae o
Uy Tel & 1" 3T TUE BT ¢ b S HiHgl & Tl e foid ST
! TILT ek YSY- gRT T8l bl 7T ¢ 1 TUE & foh 24l hRuT & off <ig
a1 T FUT Feefl g Yol Yee ol Iucisd el el T | UGk
H g ol el ¢ Toh "Ik g1 39 ok H U1 FgRh § o gy
AR Fcdeh a9 AU AT § THYd aifties gaw Red fFAafia
T F WIS T 8 Sl T (a2 AT o =i oi@n Ao
H Ycdeh a9 STHT Bl & T 3h g1 e aY 37T <hi U, 3T
fee o wTemw & o STl 81" JATded ¢ foh ok ol et st foet oft

ﬂﬁﬁﬁ%ﬁﬂ%ﬂﬂﬂé%%mﬁ/aﬁaﬂﬁ?ﬁmﬂﬁﬁ
HHOf ol HAafeeh faarull Fgfh TTfeeeRl bl Iuersy e ST 8l
27! 99 2012-13 9 a8 2017-18 deh &1 =R UfSieht bl Ufsal <l
[ qeT SHHATRAl /| SHAR] EToH RT3k HeY § {Rreprd
AT YUY gRT Td: T H i g4 37 [d&g ohl Tl fohdl shrdargl
3T <1 Rt et <@ o i S0 et ahqrR 3Tie ol gfe =7él
TS TATUT ST & AT it dg TR Ith ARIY &g, el uran 1am|”

(emphasis by the Court)

46. From a perusal of the report on the inquiry officer, it emerge that so
far as the complaints pertaining to having exploited the employees, no
proof was found. Thus, it is apparent that no finding has been given by the
inquiry officer pertaining to the disproportionate assets for which the
petitioner had been charged in the charge sheet. The said inquiry report
has been accepted by the disciplinary authority vide order dated
14.12.2018. Thus, it is apparent that no inquiry was in fact conducted for
the charge of disproportionate assets which was a charge in the charge
sheet and thus there is no restraint or bar now in the respondents in
lodging the First Information Report under the provisions of the Act,
1988. Accordingly, none of the judgments over which reliance has been
placed by the learned Senior Advocate appearing on behalf of the
petitioner would have any applicability in the facts of the instant case.
Thus, the said ground is also rejected.

47. So far as ground of malice is concerned, suffice it to say that once no
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inquiry has been conducted with regard to disproportionate assets despite
the said charge having been indicated in the charge sheet that had been
issued to the petitioner and no findings were specifically given by the
inquiry officer for the reasons recorded in the inquiry report while
conducting the said inquiry consequently, it cannot be said that any
malice has been occasioned on the part of the respondents in lodging the
said First Information Report and thus the ground that the said First
Information Report has only been lodged in order to deprive the petitioner
from being promoted to the post of General Manager is patently
misconceived and accordingly rejected.

48. Keeping in view the aforesaid discussion, no case for interference is
made out. Accordingly, the writ petition is dismissed.

49. The Court keeps record the assistance rendered by Mr. Azam
Siddiqui, Research Associate of this Court.

(Mrs. Babita Rani,J.) (Abdul Main,J.)
November 17, 2025

Pachhere/-
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Lucknow Bench



