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ORDER: [PER SHRI R. MURALIDHAR] 

 

The appellant is a public sector undertaking. 

During the month of March 2014, anticipating the 

performance incentive to be received by them, the 

appellant paid the excise duty. Subsequently, they 

found that the performance incentive received by them 

was much lower than what they had anticipated. 

2. Because of this, excess payment of excise duty 

had occurred. Considering the fact that they have paid 

excise duty during the month of March 2014, the 
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appellant filed the refund claim in September 2014 that 

is well within the prescribed limit of one year for such 

refunds. The refund was sought to be rejected on the 

ground that the appellant had not provided all the 

proper documents which require verification before the 

refund claim is granted. 

3. Subsequently, the refund claim was rejected by 

the adjudicating authority and the appellant filed their 

appeal before the Commissioner (Appeals). The 

Commissioner (Appeals) also dismissed their appeal on 

the grounds that the Chartered Accountant Certificate 

does not prove that the incidence of duty has not been 

passed on or that such duty was being reflected as part 

of receivables by the appellant.  

3.1. Being aggrieved, the appellant is before the 

Tribunal. 

4. The Ld. Counsel appearing on behalf of the 

appellant submits that initially, a Chartered 

Accountant’s Certificate was submitted on 11.07.2016 

before the adjudicating authority showing that the 

incidence of Rs.70,36,628/- was not passed on to any 

third party and was shown as receivable from the 

Government of India under the Accounting Code 

340610; this CA Certificate was found to be insufficient 

by the adjudicating authority; subsequently, when they 

filed their appeal before the Commissioner (Appeals), 

they submitted one more detailed certificate issued by 

Chartered Accountant A. K. Gupta on 07.03.2018. It is 

submitted that this certificate clearly shows the initial 

amount which was provided for as ‘receivable’ on 

account of performance incentive and then the final 

performance incentive received by them and the excise 

duty payable thereon; after that, the CA has concluded 

that the appellant has paid excise duty of 

Rs.70,36,6,28/-; that this is also backed by the 
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General Ledger for the period 01.04.2014 to 

31.03.2015 wherein the deposit with Government of 

India is shown as Rs. 70,36,628/-. 

4.1. The Ld. Counsel for the appellant submits that 

when the detailed Chartered Accountant Certificate is 

read with the ledger copy, it would get clarified that 

this amount was paid in excess by the appellant to the 

exchequer and this was always shown as receivable 

from the Government of India. Considering this 

documentary evidence, he prays that the appeal may 

be allowed.  

5. The Ld. Authorized Representative appearing on 

behalf of the respondent submits that the CA certificate 

initially filed by the appellant did not show the details 

and the appellant has not properly proved non-passing 

of the excise duty to the third party. Therefore, he 

justifies the rejection of refund on account of unjust 

enrichment.  

6. Heard both sides and perused the appeal papers. 

7. We find that the issue is in a very short compass. 

The appellant had just taken a guess as to what would 

be their performance incentive for the year. Based on 

that, they have gone ahead and paid the excise duty 

during the month of March 2014. This excise duty was 

reflected in their ER-1 return for that month. 

Subsequently, when they found that the performance 

incentive amount received by them was much less, 

they came to know that they have paid excess excise 

duty for which they have filed their refund claim in 

September 2014. 

8. No doubt when such refund claim is filed, it is for 

the authorities to first verify as to whether the 

incidence of the excise duty has been passed on to any 

third party or not, thereby attracting the unjust 
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enrichment clause. The Show Cause Notice was issued 

accordingly, for which the appellant has filed one 

Chartered Accountant’s Certificate dated 11.07.2016 

which certifies that this amount has not been passed 

on to any third party and was also shown as receivable 

from the Government of India. 

8.1. However, after the adjudicating authority 

rejected their refund claim, the appellant has gone to 

another Chartered Accountant and has provided one 

more detailed Chartered Accountant Certificate, which 

is reproduced below: - 
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8.2. The appellant has also provided copy of the 

ledger, which is reproduced below: - 
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8.3. A harmonious reading of the Chartered 

Accountant’s Certificate along with the ledger shows 

that this amount has always been carried forward in 

their balance sheet and in the ledger as receivable 

from Government of India. 

9. Since the amount clearly tallies with the amount 

of refund claim filed by the appellant, we do not see 

any reason to doubt as to whether this is the same 

amount which has been claimed as refund by the 

appellant. Based on this documentary evidence, we 

hold that the appellant has satisfactorily proved that 

the incidence of excise duty has not been passed on to 

any third party, thereby the unjust enrichment clause 

is not attracted in this case.  

10. Accordingly, we set aside the impugned order 

and allow the appeal filed by the appellant. The 

appellant would be eligible for consequential relief, if 

any, as per law. 

 

   (Dictated and pronounced in the open court) 
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