W.P(MD)No.20109 of 2025
BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 06.10.2025
CORAM
THE HONOURABLE MR.JUSTICE G.R.SWAMINATHAN
W.P(MD)No.20109 of 2025

and
W.M.P(MD)Nos.15509, 15510 & 18212 of 2025

M/s.Amman Try Trading Company
Private Limited,
Represented by its Vice President
V.Muruganantham,
46, Usman Ali Street,
TVS Tollgate,
Tiruchirapalli — 620 020. ... Petitioner

Vs.

The State Tax Officer — V (RS),

O/0.The Joint Commissioner (ST),

Intelligence, Trichy Division,

Trichy — 620 018. ... Respondent

Prayer : Writ Petition filed under Article 226 of the Constitution of India,
praying this Court to issue a Writ of Certiorarified Mandamus, to call for
the records of the first respondent of the relating to the Impugned Order
in Form GST DRC-07 bearing Reference No. ZD3304252058978/Case
ID No. AD331224004477F dated 28.04.2025 and quash the same being
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violative of principles of natural justice and to direct the respondent to

pass fresh order after hearing the petitioner.
For Petitioner : Mr.M.Karthikeyan
for Mr.S.Jai Kumar
For Respondent : Mr.R.Suresh Kumar
Additional Government Pleader

ORDER

Heard both sides.

2.The writ petitioner furnished corporate guarantee in favour of a
related party, namely, M/s.Amman Try Trading Company Private

Limited.

3.The specific stand of the writ petitioner is that they did not
receive any consideration for furnishing such corporate guarantee.
However, the assessing officer held that supply of such service of
corporate guarantee by the petitioner to their related entity attracts the
levy of GST and tax was levied at 1% of the corporate guarantee amount.

Challenging the said order, this writ petition has been filed.
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4.1t is true that the respondent had issued show cause notice to

the writ petitioner before passing the impugned order.

5.The writ petitioner submitted their reply. In their reply, the
petitioner placed reliance on 2 circulars i.e., Circular No.199/11/2023-
GST dated 17.07.2023 and Circular No0.210/4/2024-GST dated

26.06.2024. Rule 28 of CGST Rules, 2017 reads as follows:

“28.Value of supply of goods or services or both between distinct
or related persons, other than through an agent.

(1) The value of the supply of goods or services or both between
distinct persons as specified in sub-section (4) and (5) of section
25 or where the supplier and recipient are related, other than

where the supply is made through an agent, shall-
(a) be the open market value of such supply;,

(b) if the open market value is not available, be the value of

supply of goods or services of like kind and quality;

(c) if the value is not determinable under clause (a) or (b), be the
value as determined by the application of rule 30 or rule 31, in

that order:

Provided that where the goods are intended for further supply as
such by the recipient, the value shall, at the option of the supplier,
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be an amount equivalent to ninety percent of the price charged for
the supply of goods of like kind and quality by the recipient to his

customer not being a related person.

Provided further that where the recipient is eligible for full input
tax credit, the value declared in the invoice shall be deemed to be

the open market value of the goods or services.

[(2) Notwithstanding anything contained in sub-rule (1), the value
of supply of services by a supplier to a recipient who is a related
person [located in India], by way of providing -corporate
guarantee to any banking company or financial institution on

behalf of the said recipient, shall be deemed to be one per cent of

the amount of such guarantee offered [per annum], or the actual

consideration, whichever is higher.]

[Provided that where the recipient is eligible for full input tax
credit, the value declared in the invoice shall be deemed to be the

value of said supply of services.”

Circular No.199/11/2023-GST dated 17.07.2023 reads as follows:
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CIRCULAR NO. 199/11/2023-GST' [E. NO. CBICG-20001/5/2023-GST)

CATION Rl‘?(i‘}l‘{nlN(i TANABILITY OF SERVICES PROVIDED BY AN OFFICE OF AN
STON IN ONE STATE TO OFFICE OF THAT ORGANISATION IN ANOTHER STATE, BOTH

BEING DISTINCT PERSONS

CIRCULAR NO. 199/11/2023-GST [F. NO. CBIC-20001/5/2023-GST], DATED 17-7-2023

an organ

). The issues raised in the

tod in other States. The HO procures some input servi

stations have been received seeking clarification on the taxability of activities performed by an

isation in one State to the office of that organisation in another State, which are regarded as

¢ section 25 of Central Goods and Services Tax Act, 2017 (hereinafter referred to as 'the CGST

said representations have been examined and to ensure uniformity in the
ation of the law across the field formations, the Board, in exercise of its powers conferred under section
CGST Act hereby clarifies the issue in succeeding paras.

which has Head Office (HO) located in State-1 and a branch offices (BOs)
ces e.g. security service for the entire organisation from a
her services on their own to branch offices (internally

ard to taxability of supply of services between distinct persons in terms of sub-
n 25 of the CGST Act are being clarified in the Table below: —

[ssues

Clarification

whether HO can avail the input tax credit (hereinafter
referred to as 'ITC') in respect of common input
services procured from a third party but attributable to
both HO and BOs or exclusively to one or more BOs,
issue tax invoices under section 31 to the said BOs for
the said input services and the BOs can then avail the
ITC for the same or whether is it mandatory for the
HO to follow the Input Service Distributor (hereinafter
referred to as 'ISD') mechanism for distribution of ITC
in respect of common input services procured by them
from a third party but attributable to both HO and BOs
or exclusively to one or more BOs?
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It is clarified that in respect of common input services
procured by the HO from a third party but attributable
to both HO and BOs or exclusively to one or more
BOs, HO has an option to distribute [TC in respect of
such common input services by following ISD
mechanism laid down in Section 20 of CGST Act read
with rule 39 of the Central Goods and Services Tax
Rules, 2017 (hereinafter referred to as 'the CGST
Rules'). However, as per the present provisions of the
CGST Act and CGST Rules, it is not mandatory for
the HO to distribute such input tax credit by ISD
mechanism. HO can also issue tax invoices under
section 31 of CGST Act to the concerned BOs in
respect of common input services procured from a
third party by HO but attributable to the said BOs and
the BOs can then avail ITC on the same subject to the
provisions of sections 16 and 17 of CGST Act

[n case, the HO distributes or wishes to distribute [TC
to BOs in respect of such common input services
through the 1SD mechanism as per the provisions of
section 20 of CGST Act read with rule 39 of the
CGST Rules, HO is required to get itself registered
mandatorily as an ISD in accordance with Section
24(viii) of the CGST Act.

Further, such distribution of the ITC in respect a
common input services procured from a third party

an be made by the HO to a BO through ISD

¢
services are

mechanism only if the said input
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involved in providing said services while issuing tax
wvoice to BOs for the services provided by H.O to
B0s. Whether the HO is mandatorily required to issue
invoice to BOs under section 31 of CGST Act for such
intenally generated services, and/ or whether the cost
of all components including salary cost of HO
employees involved in providing the said services has
to be included in the computation of value of services
provided by HO to BOs when full input tax credit is
available to the concerned BOs.

In resped

bhe cases w
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atributable to the said BO or have actual
provided to the said H()-. Similarly, the 110 can ig

tax invoices under section 31 of CGST Act 1 Sue
concerned BOs, inrespect ol any input gopy; }h.c
procured by 1O [rom a third party for on ot bt‘h'll([%'
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The value of “|||.|1|)ly nl- services made hy 3 rCgistereq
person to a distinct person needs 1o he determineg 15
per rule 28 of CGST Rules, read with xnh-r;:-(;m,n ('4)
of section 15 of CGST Act. As per clause (a) of mi:
28, the value of supply of goods or services o },,)”']
between distinct persons shall be the open marker
value of such supply. The second proviso to ryje 28 of
CGST Rules provides that where the recipient s
eligible for full input tax credit, the value declareq ip
the invoice shall be deemed to be the open market
value of the goods or services.

Accordingly, in respect of supply of services by HO tp
BOs, the value of the said supply of services declared
in the invoice by HO shall be deemed to be open
market value of such services, if the recipient BO is
eligible for full input tax credit Accordingly, in cases
where full input tax credit is available to a BO, the
value declared on the invoice by HO to the said BO in
respect of a supply of services shall be deemed to be
the open market value of such services, irrespective of
the fact whether cost of any particular component of
such services, like employee cost etc., has been
included or not in the value of the services in the
invoice.

Further, in such cases where full input tax credit is
available to the recipient, if HO has not issued a tax
invoice to the BO in respect of any particular services
being rendered by HO to the said BO, the value of
such services may be deemed to be declared as Nil by
HO to BO, and may be deemed as open market value
in terms of second proviso to rule 28 of CGST Rules.

In respect of internally generated services provided by
the HO to BOs, in cases where full input tax credit is
not available to the concerned BOs, whether the cost
of salary of employees of the HO involved in
providing said services to the BOs, is mandatorily
required to be included while computing the taxable

value of the said supply of services provided by HO to
BOs.

In respect of internally generated services provided by
the HO to BOs, the cost of salary of employees of the
HO, involved in providing the said services to the
BOs, is not mandatorily required to be included while
computing the taxable value of the supply of such
services, even in cases where full input tax credit is
not available to the concerned BO.

4. It is requested that suitable trade notices may be issued to publicize the contents of this circular.
5. Difficulty if any, in the implementation of this circular may be brought to the notice of the Board.
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Circular No.210 dated 26.06.2024 reads as follows:

.]’ MWPUBUCATIONS aArLS platform on GST, Cusroms, Fxcise & Service Tux, Foreign Trade Policy
| ¢ .

Cenraxonline.com: A Legal Research

CIRCULAR NO. 210/4/2024-GST [F. NO. CBIC- 20001/4/2024-GsT),

SECTION 7, READ WITH SECTION 16 OF THE CliN'l'Rl\L (“:()Ol)t:» /\ND‘SERVICES TAX A
SUPPLY - SC’.OPE OF - CLARIFICATION ON V/\LU!\'I‘!()N'OI- S}J'lj[ LY OF lM[”ORT or SERV[CES By
A RELATED PERSON WIERE RECIPIENT IS ELIGIBLE TO FULL INPUT TAX CRED[T Y

CIRCULAR NO. 210/4/2024-GST [F. NO. CBIC- 20001/4/2024-GST|, DATED 26-6-2024

As per S.No. 4 of Schedule T of the Central Goods and Services Tax Act, 20.17 (hcremaf(u.r referred to g the 'Casy
Act’), import of services by a person {rom a related person or from any of hlS'O[hL‘l' eslapllshm.el1ts outside ngj, in
the course or furtherance of business,is to be treated as supply even if made without consideration.

2. Representations have been received from trade and industry stating that demand§ are being raised by S0Me of e
field formations against the registered persons seeking tax on reverse charge basis in respect of certain AClivitjeg
undertaken by their related persons based outside India, by considering the said activities as import of services b,
the registered person in India, based on an expansive interpretation of the deeming fiction in S.No. 4 of Schedyle |
of CGST Act, though no consideration is involved in the said activities and the same are not considered as supplies
by the said related person in India. It has been represented that the same treatment, which is being given to domestic
related parties/distinct persons as per clarification provided by Circular No. 199/11/2023-GST, dated 17-7-2023,
may also be provided in cases where a foreign entity is providing service to its related party located in India, in
cases where full ITC is available to the said recipient located in [ndia.
3.1 In order to clarify the issue and to ensure uniformity in the implementation of the provisions of law across the
field formations, the Board, in exercise of its powers conferred by section 168(1) of the CGST Act, hereby clarifies
the issues as under:
3.2 Rule 28 of Central Goods and Services Tax Rules, 2017 (hereinafter referred to as the 'CGST Rules") is
reproduced as below:

"Rule 28. Value of supply of goods or services or both between distinct or related persons, other than through
an agent. -

(1) The value of the supply of goods or services or both between distinct persons as specified in sub-sections )
and (5) of section 25 or where the supplier and recipient are related, other than where the supply is made
through an agent, shall-

(@) be the open market value of such supply;

(b) if the open market value is not available, be the value of supply of goods or services of like kind and
quality;

(c) if the value is not determinable under clause (a) or (b), be the value as determined by the application of
rule 30 or rule 31, in that order:

Provided that where the goods are intended for further supply as such by the recipient, the value shall, at the
option of the supplier, be an amount equivalent to ninety percent of the price charged for the supply of goods of
like kind and quality by the recipient to his customer not being a related person:

Provided further that where the recipient is eligible for full input tax credit, the value declared in the invoice
shall be deemed to be the open market value of the goods or services.

"

2 . in ca involving supply of goods or services or both
3.3 As per second proviso to rule 28(1) of CGST Rules, in casesgll { 8 : !
betweer?ll:e di:tinclt) or related persoxgs where the recipient is eligible for full input tax credit, the value declared in

» said goods o i
the invoice shall be deemed to be the open market value of the said goods or services.
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%ﬁll ‘nmy be noted thag vide Circular No
:;Ef”ql.l,,g- ldX.(II)I]lly of services provided i)'y an office
rganisation in another State, both being distinet pe o1t 8
scc.(.)nd Proviso 1o rule 28(1) of CGST ’Rul;-x i IN{W”I‘ B
Offices(BO) of an organisation, the value of |.lu‘~” ik
deemed to be open market value of such «

Oe B pli
_199/1 l,/,,’l).’_'.;!_.')l‘, dated 17-7-2023, clarification has been j 5 5
1,‘.,..:‘”: i.::xl([)})l |”-l one Sljnu to the ()[ficen (::Stll:‘?l
et ”|.(|.|“'( II.H the said circulyy that as per the
it o l vices by ead Offj e(HO) 10 Bry )
cvices declared in (he invoice by 1o sl\;n];]f)z‘

I)(.‘(.‘" clarifi d vide f . i the e ent BO s elipil le f
matk . . ; ible for full mput t; edi )
fic C ¢ said circ ulan that in cases where Tull mputtax credit iy ay nlable U‘ l;l ki e uh(s
v avail, o the I('(i[)i(‘lll if 1O he
o S ’ \!

n'ol issued a tax invoice to the BO invespect of any Particular services bheing
value of such services may he deemed 1o be declared Nil by 110 ll II'IIMI rendered by 10 10 e said BO), thy
‘ A i ] o ' ans ) [ i ' ! ;
value in terms of second Proviso to ke 28(1) of CGST Rules » DO and iy be deemed g open markey
3.5 AI he second proviso 1o Rule 28(1) ol CGST Rules, i apphicable in all the e
services or both between the distinet persons as well as the related persons, in cae t-'.
the recipient. Accordingly, it is evident that the « larification which has i
. 72007 EETR S . .
GQT, dated 17-7 .:().Mi i respect of supplies of services between distinct persons in cage
available to the recipient, is cqually applicable ‘

SCITVICes

nvolving supply of poods or
»where full 110 4,

i available 1o
een issued vide ‘,||v_\\lle‘T,ij»;lf!f)ﬂﬁllZi

- ) o where full 1TC s
mrespect of import of services hetween related persons, '

3.6 In case of import of services by a registered person in India from a related person located outside India, the ta;

is required to be paid by the registered person in India under reverse charge mechanism. In such ('.;sv’» ‘x';:c
registered person in India is required to issue self-invoice under section 31(3)(f) of CGST Act and pay tax on
reverse charge basis. .

3.7 In view of the above, it is clarified that in cases where the foreign affiliate is providing certain services o the

related domestic entity, and where full input tax credit is availableto the said related domestic entity, the value of

such supply of services declared in the invoice by the said related domestic entity may be deemed as open market
value in terms of second proviso to rule 28(1) of CGST Rules. Further, in cases where full input tax credit is
available to the recipient, if the invoice is not issued by the related domestic entity with respect to any service
provided by the foreign affiliate to it, the value of such services may be deemed to be declared as Nil, and may be
deemed as open market value in terms of second proviso to rule 28(1) of CGST Rules.

4. It is requested that suitable trade notices may be issued to publicize the contents of this Circular.
5. Difficulty, if any, in the implementation of the above instructions may please be brought to the notice of the

Board.
Sanjay Mangal

Principal Commissioner (GST)
um

6.The assessee / writ petitioner herein had contended that since the
recipient is eligible for full ITC and the writ petitioner did not issue any
invoice, and value of transaction has been taken as zero, the aforesaid
circulars are applicable to the transactions in question. However, the
assessing officer did not consider the applicability of these 2 circulars at

all. It is a well settled principle of administrative law that when a
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defense raised by the noticee is not considered in the final order, the
order is vulnerable on that ground. On the ground of non-consideration
of the contentions raised by the assessee, the impugned order is set aside.
The matter is remitted to the respondent. The respondent is directed to
consider all the contentions raised by the assessee in the reply and pass
order afresh on merits and in accordance with law. I have not gone into

the merits of the matter.

7.This Writ Petition is allowed on these terms. No costs.

Consequently, connected miscellaneous petitions are closed.

06.10.2025
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To

The State Tax Officer — V (RS),
O/0.The Joint Commissioner (ST),
Intelligence, Trichy Division,
Trichy — 620 018.
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G.R.SWAMINATHAN, J.

MGA

W.P(MD)No0.20109 of 2025
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